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} THE MANUFACLEURERS LIGHT AND HEAT COMPANY 
FPC GAS TARIFF ; 
! HR SED. UME NO 


GENERAL TERMS AND CONDITIONS 
(Cont'd.) 


- POSSESSION OF GAS AND WARRANTY OF TITLE 


6.1 Control of gas. Seller shall be deeme to be the 
owner ana in control and possession of the gas nereunce 
until it shall have been physically Gelivered to Buye 
at the point or points of delivery, after which Buyer 
shall be deemed to be the owner ang in control and 
possession thereof. 


” 
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uo 
~ 
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6.2 Division of responsibility. Buyer shall havewno 
responsibilivy With respect to any gas hereunder unti 

it is physically delivered to Buyer, or on account jof 
anything which.may be done, happen or arise with respect 
to said gas before such delivery; ané Seller shell jha 

no responsibility with respect to saic gas after such 
delivery to Buyer, or on account of anything which may 
be done, happen or arise with respect to said gas after 
such delivery. 


- 


+ 


6.3 Warranty of title. Seller agrees that + will, and 
it hereby does, warrant that it will at the time of 


physical delivery have good title to all gas delivered 

by it to Buyer, free and clear of all liens, encumbrances 
and claims whatsoever, that it will at such time of de- 
livery have good right and title to sell said gas as 
aforesaid, that it will indemnify Buyer and save it 
harmless from all suits, actions, Gebts, accounts, | damages, 
costs, losses and expenses arising from or out of adverse 
claims of any or all’ persons to_said gas. 


FORCE MAJEURE 

Neither Seller nor Buyer shall be liable in damages to the 
other for any act, omission or circumstance occasioned by 
-or in consequence of any acts of God, strikes, lockouts, 
acts of the public enemy, wars, blockades, insurrections, 
riots, epidemics, landslides, lightning, earthquakes, fires, |. 
storms, floods, washouts, arrests and restraints of rulers 
and peoples, civil disturbances, explosions, breakage or 
accident to machinery or lines of pipe, the binding order 
of any court or governmental authority which has been re- 
sisted in good faith by all reasonable legal means, and 
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GENERAL TERMS AND CONDITIONS 
(Cont'd.) 


any other cause, whether of the kind herein enumerated or 
otherwise, not reasonably within the control of the party 
claiming suspension and which by the exercise of due dili- 
gence such party is unable to prevent or overcome. Failure 
to prevent or settle any strike or strikes shall not be 
considerecé to be a matter within the control of the party 
Claiming suSpension. 


Such causes or contingencies affecting the perrormance 
hereunder by either Seller or Buyer, however, shall not 
relieve it of liability in the event of its concurring 
negligence or in the event of its failure to use due 
diligence to remedy the situation and to remove the cause 
in an adequate manner and with all reasonable dispatch, 
ner shall such causes or contingencies affecting such per- 
formance relieve either party from its obligations to make 
payments of amounts then due hereunder in respect of gas 
theretofore Gelivered. 


BILLING AND PAYMENT 


8.1 fos, On or before the tenth (10th) day following 
the date of the final monthly meter reading for each billing 
month, Seller shall render to Buyer a statement of the total 
amount of gas delivered during the preceding billing month 
and the amount due. 


When information necessary for billing purposes is in the 
control of Buyer, Buyer shall furnish such information to 
Seller on or before the fifth (5th) day following the date 
of final meter reading of each month. 


Both Seller and Buyer shall have the right to examine, at 
reasonable times, books, records and charts of the other 

to the extent necessary to verify the accuracy of any state- 
ment, charge or computation made under or pursuant to any 
of the provisions hereof. ; 


8.2 Payment. Buyer shall pay Seller at its general office, 
800 Union Trust Building, Pittsburgh, Pennsylvania, or at 
such other address as Seller shall designate, on or before 
the twentieth (20tn) day following the date of the final 
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FPC GAS TARIFF ; 
SED_YOLUME } 
GENERAL TERMS AND CONDITIONS 
. (Cont'd.) : 


monthly meter reading for the gas delivered h 
during the preceding billing month. 


If presentation of a bill by Seller is delayed after 

the tenth (10th) day following the date of final monthly 
meter reading, then the time of payment shall be extended 
accordingly unless Buyer is responsible fof such delay. 


Should Buyer fail to pay all of the amount of any biil 
as herein provided when such amount is due, interest 
on the unpaid portion of the bill shall accrue at the 
rate of six percent (6%) per annum from the due cate 

- until the date of payment. If such failure to pay 
continues for thirty (30) days after payment is cue, 
Seller, in addition to any other remedy it may have 
hereunder, may, after application to and authorization 
by the governmental authority having jurisciction, sus- 
pend further delivery of gas until such amount is paid; 
provided, however, that if Buyer in good faith shail 
dispute the amount of any such bill or part thereof and 
shall pay to Seller such amounts as it concedes to be 
correct and, at any time thereafter within thirty (30) 
days of a demand made by Seller, shall furnish gooc and 
sufficient surety bond in an amount and with surety 
satisfactory to Seller, guaranteeing payment to Seller 
of the amount ultimately found due upon such bilis 
after a final determination which may be reached either 
by agreement or judgment of the courts, aS may be the 
case, then Seller shall not be entitled to suspend 
further delivery of gas unless and until Gefault be 
made in the conditions of such bond. 


8.3 Adjustment of billing errors. If it shall be 
found See at any came or times Buyer has been over- 
charged or undercharged in any form whatsoever under 
the provisions hereof and Buyer shall have actually 
paid the bills containing such overcharge or under- 
charge, then within thirty (30) days after the 

final determination thereof, Seller shall refund 
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overcharge and Buyer shall 
mOUre such undercharge. In the event 
at the amount billed in any 
such error shall te 
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the date of discovery 
2 within twelve (12) 

3 ement. If the ~ 
parties ere unable t : adjustment of any 
claimed error, any resort | her of the parties to 
legal procedure, either in equity or otherwise, 
shell be commenced within fifteen (15) months after the 
supposed cause of action is alleged to have arisen, or 
shell thereefter ce forever barrec. 


Wee 
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mantne From = a 
moncns Irom one 


.1 Form of Service Agreement. Buyer shall enter 
ee SSS Selle? Un “=< 
NiO 2 COnurac. Wien seller under Seller's applicable 


standeré Form of Service Agreement ; provided, however, 
contract between Seller and Buyer which was in 
on the effective date of this Tariff, snall 
lin effect and shall be emsidered as an executed 
service agreement to the extent that its provisions 
are not superseded ty or in conflict with the 
provisions of chis Tariff until such contract -is 


replecec or supersesed. 


2.2 Term. The period of time to be covered by the 
rvice Agreement shall te determined by agreement 


@ 
between che parties our shall not exceed twenty (20) 
years; proviced, howev that where the Service 

Agre super neels an existing Contract, 
Seller m the Service 
Agreemen he unexpired portion 
of the + to ce superseded 
or cance snall continue 
from year of the fixed 
term unles the end of 
any sucn y¥ iven as 
prescrives less than 


3) 
oo 


@O cra 
© ty 


Owe ON 


ct 


Aro 2 
D ct’ 
won 


7 oO w 


i FI’ PS ¢ 


Issued by: C. A. Massa, Effective: November 1, 1965 
Vice President : 
Issued on: August 31, 1965 


THE MANUFACTURERS LIGHT AND HEAT COMPANY 
FPC GAS TARIFF SER IL tal a ke 


FIFTH REVISED VOLUME iginé : No. 


six (6) months prior 
cancellation. 


.3 Volumetric ood1ii 

e of execution oi t servace Agreement, 
and Buyer shall agree upon the quentities of ges to 
be sold and purchased. 


a Successors and essigns. Any company which 
sha Succeed oy purchase, merger or consolidation: 
to the gas properties substantially as en entirety; 
of Seller or of Buyer, @s the case may be, and any: 
Affiliated Successor in Interest which snall ecquire 
from Seller the properties of Seller used in Inter- 
state Commerce in rendering service to Buyer, shell 
be entitled to the rights and shall be sudject +o 
the obligations of its predecessor in title under 
the’ Service Agreement; and either party mey assign 
or pledge the Service Agreement under the provisions 
of any mortgage, deed of trust, indenture or similer 
instrument which it has executed or may execute 
hereafter; provided, however, such mortgage, deed of 
trust, indenture or similar instrument shell cover 
the properties of such party @S an entirety unless 
such party is an Affiliated Successor in. Interest? 

as above; otherwise neither party shell assign che 
Service Agreement or any of its rights thereunder 
unless it first shell have obtained the consenv 
thereto in writing of the other party. 


| 
.5 Waiver, of default. No waiver by either party 
Of any One Or more default by the other in che 
performance of any provisions of the Service Asreement 
shall operate or de construed as & waiver of any | 
future default or defaults, whether of a like or of 
a different character. i 


CONTRACT DEMAND 


Establishment of Contract Demand. The amount of 
ae Contract Demand Shall ve speciried in the Service 


Agreement between Seller and bayer. In the event | 
Buyer has not entered into a Service Agreement with 


¢. 


Vice President 
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GENERAL TERMS AND CONDITIONS 


(Cont'd.) 


Selier wherein a definite daily volune is specified as the 
Contract Demand, then the effective Contract Demand, until 
changed as herein provided, shall be the daily volume which 
Seller has no ed Buyer it will be able to supply to Buyer, 
but not greater than the maximum daily volume which Buyer has 
notified Seller it wi require. 


10.2 Changes in Contract Demand. Changes in the Contract 
- Demand snall be made in anyone of the following ways: 


(2) In the event Buyer shall desire to increase 
the then effective Contract Demand after the 
expiration of the development period, it shall, 
on or before March 15th in any year, notily 
Seller as to the total amount of such desired 
increase, and the date on which it desires such 
increase to become effective, but not later than 
December 1 of such year. Seller shall determine 
whether in its judgment, giving due consideration 
to its obligations to ell of its customers, it will 
have available gas supply and pipeline capacity 
adequate to deliver such proposed additional volume 
of natural g2s to Buyer on the date on which it 
desires such increase to become effective. 


Seller shall, by June 15th in any such year, 
notify Buyer whether or not it will be able 
to deliver such additional volume of gas to 
Buyer on the date specified by Buyer. In 

the event Seller notifies Buyer that it will 
be able to deliver such additional volume 

of gas, the increased Contract Demand shall 
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become effective on the dete specified 
by Buyer in its notice, unless th 
perties shall mutually egree upon some 
other date. 


If Seller determines that the requested 
additional supply of gas is not available, 
it shall use due diligence in an effort to 
obtain or cause.to be obtained ali authori- 
zations, materials and additional gas 
supply from any reasonably available source 
which may be necessary to eneble it to 
deliver such proposed additional volume of 
gas to Buyer. 


of this Section 10.2, in the event e Buyer 
not‘purchasing from Seller under Rate 
Schedule WS desires to decrease the then 
effective Contract Demand, after the ex- 
piration of the development period, it 
shall on or before March 15 in any yeer 
notify Seller of the total amount of such 
desired decrease. The Contract Demand 
currently in effect shall never be de- 
creased in any twelve (12) months' period 
by more than five percent (5%) of the 
greatest Contract Demand previously at 
any time in effect, and the agsregete 
amount of all such decreases made under 
the provisions of this paragraph shsll 
never operate to reduce the Contract De- 
mand to less than ninety percent (90%) of 
said greatest Contract Demand previously 
at any time in effect. If the amount of 
the decrease desired by Buyer be in ac- 
cordance with the foregoing limitations, 
then the decreased Contract Demand shall 
become effective on the next anniversary 
of the effective date of the service 
agreement. 


Subject to the provisions of Sub-section (d) 
of this Section 10.2, in the event a Buyer 


P. J. D'Agostino, Effective: _ December 31, 196 
Vice President 
March 15, 1968 
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is also purchesing un Seller's Rate 
Schedule WS and desires to decrease Buy- 
er's then effective total maximum quantity 
(which, for purposes of this Section, 

shall mean the sum of Buyer's Maximun 
Daily Quantity under Rate Schedule WS and 
Buyer's Contract Demand), Buyer shall on 
or before March 15 in any year notify 
Seller of the total amount of such desired 
Gecrease. Such decrease in any twelve (12) 
months' period shall never be more than 
five percent (5%) of the greatest total 
meximim quentity previously at any time in 
effect end the aggregete amount of all such 
@ecreases made under the provisions of this 
sub-section (c) shall never operate to re- 
duce Buyer's total maximum quantity by 
more then ten percent (10%) of the greatest 
totel maximum quantity previously at any 
time in effect. Such decreases in Buyer's 
totel maximum quentity my be accomplished 
in either of the following ways: 


(1) Buyer my elect to reflect such de- 
crease in Buyer's currently effective 
Maxim Daily Quantity under Rate 
Schedule WS; provided, however, that 
(a) such decreese in Buyer's Maximum 
Daily Quantity in eny twelve (12) 
months’ period shall never be more 
than five percent (5%) of the great- 
est totel maximum quantity previously 
at any time in effect and (b) the 
aggregete amount of all decreases in 
Buyer's Meximim Deily Quantity shall 
never operate to reduce Buyer's to- 
tal maximm quantity by more than ten 
percent (10%) of the greatest total 
maximum quentity previously at any 
time in effect; 


Buyer may elect to apportion such 
decrease between Rate Schedule WS 


Issued by: P. J. D'Agostino, Effective: December 31, 1967 
Vice President 
Issued on: March 15, 1968 : 


Issued in compliance with FPC Order dated February 26, 1968 in Docket No. RP68-5. 


9 


THE MANUFACTURERS LICHT AND HLAT COMPA 
FPC GAS TARIFF “y v . 
FIFTH REVISED VOLUME NO. 1 ’ First Revised Sheet No. 


Har 15 2 13 PH768 


GENERAL TERMS AND CONDITIONS 
(Cont 'd.) 


and Rate Schedule CDS. In such 
event, the reduction in Contract 
Demand shell in any twelve (12) 
months' period be no more than 
that proportion of five percent 
(5%) which the Contract Demand wes 
of Buyer's greatest totel maximum 
quantity previously at any time 

in effect and the aggregate amount 
of all such decreases made under 
the provisions of this paragraph 
shall never operate to reduce the 
Contract Demand by more than that 
proportion of ten percent (10%) 
which the Contract Demand was of 
Buyer's greatest total maximum 
quantity previously at- any time 

in effect. In the event that 
Buyer elects to decrease its Con- 
tract Demand, Buyer's allowable 
percentage decreases in Maxinun 
Daily Quantity under paragraph (1), 
above, shall be reduced accord- 
ingly. ; 


If the amount of a decrease desired 
by Buyer be in accordance with the 
foregoing limitations, then such 
decrease shall become effective on 
the next anniversary of the effective 
date of the service agreement. 


(a) Sub-sections ‘(b) and (c) of this Section 
10.2 are subject to the following provisos: 


(1) Reductions shall not be made which 
result, during the first twelve 
months to which the reduction is ap- 
plicable, in. the transfer of firm 
maximum day pipeline purchase re- 
quirements from Seller to “Other 
Sources"; 
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Service Agreements 
Fifth Revised Rate Execution Effective Expiration 
Volume No. 1 Schedule Date Date Date 


Acme Natural Gas 
Compeny (CDS-1 11-27-67 l- 1-87 
3 (ws. 2 ll- 1-66 1l- 1-85 


Anderson Gas 
Company : li- 1-67 5-15-84 


Blacksville 0il 
Gas Canpeny - 3$-1 11- 1-68 11- 1-63 


Columbie Gas of 
Marylend, int. 
(formerly Hagerstown 
Gas Company) 


\ 


Columbia Gas of 
Hew York, Inc. 


Elizabethtown Gas 
Compeny (formerly 
Northwest Jersey 
Nat. Ges, Inc.) 


Home Gas Company 


Kane Gas Light & 
Heating Company 17 


Murphy Gas, Inc. 26 


The Ohio Fuel Gas 
Company 10 
(& WS 
1/ Per FRC letter dated January 29, 149 
Issued by: P. J. D'Agostino, ; Effective: 


Vice President 
Issued on: February 7, 149 
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INDEX OF PURCHASERS 


E i 
Service Agreements 
Fifth Revised te Execution Effective Expiration 
Volume No. 1 ' Schedule Date +e i Date 
a — ecneaute C—O 


The Ohio Valley ‘ | 
Ges Company (CDS-1 4-2b -6 148 
(& WS. 


Penn Fuel Gas x 
Companies 1/ : (CDS-1 6-25-68 
(& WS 4-23-68 


Pennsylvania Gas : 
and Water Company . ‘ (CDS-1 11-15-67 
a (& WS 5-17-67 


The Peoples Natural : 
Gas Company * (CDS-1 1l- 9-67 
: . (& WS 


Taylorstown Natural : 
Gas Company : SGS-1 li- 9-62 


The United Gas : : 
Improvement Co. : (CDS-1 4-23-68 
(& WS | 


United Natural Gas 
Company : cns-2 11-15-67 


York County Gas Co. (CDS-1 4-23-68 | 1-88 
(& WS 


Equitable Gas Co. “BS-l = e152 1-52 Indefinite 


The Peoples Natural ‘ | 
Gas Co. ES-1 3-25-49 1-49 |. Indefinite 


United Natural Gas Co. - ES-1 3-25-h9 1-49 | Indefinite 
| 
| : 
vy The Penn Fuel Gas Companies referred to are: Bangor Gas-Company; Clearfield 
Gas Company; Counties Gas Company; Curwensville Gas Company; Emmitsburg 
Gas Company; Jersey Shore Gas Company; Lock Haven Gas Company} Oxford Gas 
Company; Renovo Gas Company; Stroudsburg Gas Company and Waynesboro Gas 
Company. ; : 
ee ee 
Issued by: P. J. D'Agostino, Bffective: March 0, 
Vice President 
Issued on: February 7, 1969 


AMERICA 


COIUTSSTOR 


ss Enees ro 
The Manufacturers 


Docket No. CP6S- 


& GAS COMPANY 
MS SECTION 7 OF THE NATURAL GAS ACT, AS AHENDED, 
rR_CPERATLONS _ 


Tne Nanufecturer teht and Heat Company Gianufacturers) and 


Home Cas Company Come) hereby mate this abbreviated, joint application 


Power Coumission (Connission) in accordance with the pro- 


£ the Natural Gas Act, as amepe Jed, and the Rules 


on for a certificate of public convenience 


nation of their operations as herein- 


Il 


and sele ef natural i sale jn the State of New York. Home 


purchases its entire supply of ges from its affiliate, Manufecturexs, 


E £ lecal productioa 
in New 


two sepurate locations at th 
ates three 
Home sells gas at wholesale to 
Ivc., and to certwin nonaffiliat 
nonaffiliated wholesale cu 


(Rockland) and Central HMudsoa Gas and Electric Corporetion 
Hudson) , both Joceted in the easter area of Home's syste 
Applicant, Menufecturers, is a naturel gas company vgse juris- 
dictional business 
seat and sale of natural gas at wholesale in Penns 
West Virginia. Manufacturers also sells natural ges et 
West Virginia. One of the principal -wholesale accouats 
is Home, to which deliveries of natural gas are made at 
New York state boundary near Olean, New York, in the west, 


Jervis, New York, in.the cast. 


Til 


PROPOSED COORDINA YED_OPERATTON 


\ In order to provide renter operating flexibility, 3 ES 


available the undezgrfound storage fields of Home and Manufacturers on 2 


combineé basis and te permit Manufacturers te optimize gas purchases, 


Manufacturers and Home seek authorization to coordinate their future 
jurisdictional operations commencing Noveinber 1, 1968. Under ehordinaced 
operations, the present serv vice agreement between Monvfacturers and Home 
would be cancelled, Menufacturers would discontinue the separate billing 
“of interstate gas to Home and the market -requiraments of the customers 

of Manufacturers and Home would bs fur manner Cano GaSe 


° 
utilize most effectively the interstate pipeline and storage fac ilities 


14 


mMaxinum advantage of both companies. 


nufaclurevs and Home would be made 


only be such actions as are 
Comnission,. 


ufecturers and Hom> 
x1¢ immediate and long-range intere 
Moreover, certain recent developments, 


tive that coordinated operatios 


sinately 4G percent load factor. The 40 percent load factor 


approximet 


since 1956 and resulted from the Coumission's 


Te ae AF 
O22 


ges from Tennessee 


Transmission Coupany,-14 F.P.C. 


ans . . 
ony. B 2 
—— ee — 


the reason belo, this pattern of purchases 


is now subject to substantial change. 


On Mey 31, 1968, Manufacturers filed with this Commission a 


motion seeking e2f al of a settlement of the procecdings at Docket No. 


RP66-5. Tac se and its customers contains 


the following r 


CLS--Dana 
CDS-Comicdi ty 
CLS-Exccss Volum 
WS-Demand 


WS-Contract Quantity .0¢ 
WS-Excess 47.09% 
SGS-1 69.00; 
ES-1 39.51¢ 


SR-1 
EX~). 75.00% 


Similarly, on June 4, 1968, Home filed a motion requesting 


Commission approval of a settlement of the proceecings at Docket No. 


RP66-6. The settlement between Hone and its custo: 


following rates of future 4 slication: : 
o my ; 


“f 
> 
. 


CDS-Demand 
CDS-Commodity 
CDS-Excess Volumes 
WS-Demand 
WS-Contract Quantity 


yw 
t 
~OO0 


“fp 
4 
orn 


PEwoWr Wr 
. . 
> 

Qe mo 


7 & 


WS-Excess 4 loka 
ES-1 44.41¢ 
SR-1 44 .4i¢ 

80.55¢ 


EX-1 < 
The original 1968 gas estimates submitted 
(see Exhibit Z-1) and Gentral Hudson (see Exhibit Z-2) reflected their 


historical low load factor of purchases. Based upon the foregcing Pres-. 


pective rates for Home, however, and particularly the proposed | cor 


rate level of 31¢ per’Mef, Rockland and Central Hudson have advised that 


they will fil] the valley in their purchases and that 


from Home will be at a substantially higher load factor. Exhibit Z-3 is 


a letter from Rockland to Home so advising of Rockland's intent; Exhibit 
< > 


jing letter to Central Hudson's original estimate (oe 


2-4 is the ‘cover 
Exhibit 2-2) stating that Central Hudson would increese its purchase load 


factur to 100 percent. For the 12 months onding October 31, 1959, this 
| 


ajunas by Hoace to such custercrs 


will entail the delivery of acai 


Or 6,606,106 Met Gang Exatbit 2-5) 


uirewents and Gas Available of 
hibit I to the Application . 
6S-285) have’ been revised to 
operations of Manufacturers and Hone 
manual sales to Reckland ana Central 
have been prepared both on the basis of 
coordinated operations Gs proposed in this 
stively, assuming that the present, noncourdinated 
jn the future. Exhibit I, pp. 1-2 as to 
nd pp. 3-4 as to Home, reflects the revised estimates of 


requirements ané gas available besed upon noncoordinated operations. 


bit I, pp. 5-6 teflects the revised estimates based upon Commission 


approval of coordinated operations. 


As core fully discussed herein, the continuation of the operations 


of Menufccturers and Home on a noncoordinated basis in the future would neces- 
Snerecse in Home's Centract Demand with Manufacturers 
gelriment, since only added annual volumes will be sold 
Senianat . re 2/ . é 
at Eome’s commodity rate), =’ an increase in 
with United Fuel Gas Company (United Fuel), the 
torave facilities, the construction of additione 


less efficient utilization of facilities. 


and would promote in 726 y and econony. 


petor from Menufacturers 
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The comparative econo of coordinated 


« + 
: 


operations on Manafacterers and Home are reflected 
discussing this, exhibit, however, the following 
the two proereN should be neted, 
‘Unde xr coordinated of 
‘its purcheses from United Fuel to handle the 6 » 004,169 M 
annyal requirements of Rockland and Central 
also have aveilabie to ic, b) 2 Cein : 2 Capacity on tu 


system which othervis: 2 ae be idled when the annual purchases by Rockland 
and Central Hudson increase to near 100 percent load 
storage capability, plus the inereased sales to Rockianc 
would ehance 
xhibit G hereto contains flow diagrams reflecting 


operations of the systems of Manufacture s and Home 


the 1968-69 winte Assuming Commission approval of coc 


the existing faciiits £ Manuf racturers ah re adequate to| supply 


their revised requixements (see Exhibit 1, pp. 
Page 1 of Exhibit G-1 reflects that under coordinated operation 
facilities will have unallecated capacity of 9,600 

In the event Manufacturers and Home continue to op 


noncoordinated basis, the Lunediate effect on Home would be 


loss. In order to supply the increased volumes in gquastiea to Reckien 
end Central Bucsen, Home would ha juerss its Contract ‘Deasnd with 
Manufacturers to 4, Met as of Novenbor 1, 196 

Rockiand oad Central Rudsor, ou the other hand, 

Increase in their respective Contract 

to moxinine purchess: under 

receive only comvodity 


cests Frown Manufacturers. 


t: 


inited Fuel would be 11,000 Mcf per day higher 


ie Exhibit L, pp. 1 and 5). 3/ 


10.1 miles of 20-inch loop, on 


tion northward, in order to transport the addi- 
nited Fuel reg-ired under noncoordinated operations on 


968-69 winter. Exhibit Z-8 shows that such pipeline 


10,006. Exhibit Z-9 contains flow diagrams 


* 


2 noncoordinated basis of the Manufacturers and 


Pa 
o 


&--69 winter, assuming the installa- 
niles of pipeline. 


Tne irmediate combined economics favoring coordinated operations 
over noncoordinated eperations thus lie in two arees, viz., the avoidance 
of facility construction on the Manufacturers’ system and a 11,000 Nef per 


e requiree Contract Demand level of Manufacturers with 


e economics are shown in Exhibit Z-6. Under noncoordinated 


operations, t 1 ¢ffect ca Home and Manufacturers vould be an annual 
loss of $132,597; unde 


. linated operations their ennual incremental 


would exce eentel costs by $318,318; aad the total economic 


spread between coordinated and neacoordinated operations would be $450,915. 


Exhibit Z-16 presents in schematic form the differences in the 


ad Manufecturers, coordinated versus noucoordinated 
> 


as requirements of the two systems would be the 


nd Sacter of tHonufecture 

ed Pust norcoordinated : uring the 12 
months ending October 31, 

$0 percent: purchase lost factor under coordinated operations, 
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same under either program; the changes arise in the sources of supply. 
It will be observed that there are only two instances of change between 
coordinated and noncoordinated operations, namely, in the utilization of 
underground storage and in Manufacturers’ Contract Demand with United Fucl. 
Exhibit Z-10 reflects the extent to vhich noncoordinated opera- 
tions would result in the idling of Home's storage. Under noncoordinated 
operations, Home would purchase the additional Contract Demand from Manu- 
facturers at 100 percent load factor and this would mean that the peck 
requirements on annual turnover of Home's storage fields would A 
stantially less than that possible under coordinated operations. Thus, 


under noncoordinated operations Exhibit Z-10 shows a volume out of Home's 


storage of 53,800 Mcf which is 16,300 Mcf below the Design Day withdrawal 


under coordinated operations of 70,100 Mcf. 


EXHIBIT I 
Page 1 


ait 


* 2 2 “SEEFPE 


as al 


022 pov 


t 
1 


=I 
E 


a 
=| 
=| 


SOE bos) ay 


dia i TT ig tg | 
rest fas ERNIE 
HP Ea 


EE Tai 
ae tne 
ki HAA 


a] | 
«) le 
< 
3 > 

z 
. 

= 

, 


8 D 


2 | 19 Ir10 boo 
oo fieh 


a 


A 
tO. Mere 
1! os 
NY 
Pane + | 
Saat > 


PPE UNE Comma 


440 


aro 


Ye 


Sony, 


au PRC nasEO NER 


TEMAS EASTERN TRANGS @OON CO. 
TEMAS GA0 TRANGN SION CORPORATION 


PANMANOUE EASTERN 
TENNGESEE GAS TRANS BEON CON 


ATLANTIC SEARMAD CORPORATION 
37 
aTertte 
OTE SROOV CERe “aru ea 


UNITEO FVEL CAs 


our _Nrewetars 


TOOT 

POT 

TTT 

TT gd ig TT aga 
PTT rsa 

DURDUOORRRDRURRORORER 

TT dda lg 11 Ls 


pg LNMUROGOERE 
To 


\ | rir 
BBEEHE 


Pee bteltetelselselsilels ele 


HOGREEGE 
Ma TT 
CT TT 


ot fod 
aie|aiz|= 


EXHIBIT I 
Page 3 


\ 


We , | 


peOcer 


EXHIBIT I 
Page 5 


inna $3555: ijiusnaain ae 


— rt ail a 

aagta Ha Ha 

et 

PT Tt 
aad i 


EXHIBIT Z-1 
Page 1 


ORANGE ‘AND ROCKLAND UTILITIES. INC. 


NYACK. NEW YORK 


AODRESS REPLY 


February 16, 196 8 


Mr. W..T. Haddad, Vice President 
Home Gas Company 

800 Union Trust Building 
Pittsburgh, Pennsylvania 


Dear Mr. Haddad: 


In reply. to your neeen of December 26, 1967, we are 
“enclosing herewith our estimates of gas requirements from 


the Home Gas Company for the years 1968 through 1972, © 


This abbreviated report is being made in accordance with 
decisions reached recently with you on your visit of January 24, 
1968, All volumes of gas shown on your forms are ona | 
pressure base of 14,73 psia.. 

You will note that we plan on an unchanged contract demand, 
but do anticipate contracting for certain quantities of gas under 
your WS rate schedule. These WS purchases are contingent, 
however, on a possible later transfer to CDS-EPR as detailed 
in your gencral terms and conditions, original sheet No. 67. 


Very truly yours, 


Coa - a4 
\--- } eas Ps, Se oO 
Dean B. Seifried ‘I 
Vice President 
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CENTRAL HUDSON GAS & ELECTRIC CORPORATION 
POUGHKEEPSIE, N.Y. 12602 


February 2, 1955 


Mr. W. T. Haddad, Vice President 
Home Gas Company . 
P. O. Box 1195 : 
Pittsourgh, Pennsylvania 15230 


Dear Mr. Haddad: 


Enclosed are two copies of our gas requirezents for the! period 
January, 1968 through Deceniber 1972 and for the peak days of Februery, 
1969 through 1973. ‘ : 


| This information is besed upon our letest approved forecast. 
However, we are in the process of preparing a new forecast for future 
years, which mey revise ovr estimete of customers and sales. However, 
at your current rate levels, our naximun daily requirement and monthly 
quantities taken from Kone Gas Company will not be affected by any 
chenges in our forecast. 


At such time as your commodity rate is reduced to 32¢ or less, 
we anticipate inercesing our take to 100% losd factor within our ‘existing 
contract demand. 


Should you have any questions regarding this date, plese do 
not hesitate to contact us. | 


Yours very truly, 


hes 


o 
Ce President 


HLWalker /ikam 
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CO RINN GS SEAN Ute ere. 


New YORK 


nIoONn 
jnion 


so Leones we axe ocr eee 


¢ 


stations On peak Ce} zi Summ rex Cay. 
ne second taouser : See 


gas, #lso inje 


ume that the CDS-EPR end WS 
shown on our earlier 
February 1968, in order to 
mmodity purchases res ulting 
commodity rate. 


try Oa ch 


referred to as "Route 45, 
“nich would have to be- 
‘ex gas From the Home line into 
Your Gelivery pressure et this station 
300 psig as our line operates 


sta “pax ian s5U F 249 psi 


We ‘ nese tions will satisfy your 
reguest, but pleese ace : u have further questions. 


Very truly yours, 


. , 
ee 
fi lO Shattinne 


Hamilton Gaillard 
Chief Gus Engineer 
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nd Scoeeey mecnceiniee 
November 1, 1968, all 
is on file with the 


SepEECea ss SS S uthorization to coordinate their 
sreater operating flexibility to make 
evailebdle the = reround rage one of Le and Home on 
a combined basis, m i to optimize purchases under 
ts gas suppiy contr t atege of both compantes. 
Applicents state that under the proposed coor jinated operations, the 
present service = between Manufacturers and Home would be cancelled 
Macuf: ee wor the separate billi of interstate gas to 
Home and the “et t met the customers Manufacturers and 
Home would ish : rer which Romie sey would utilize 
most ereectivetys iceline and storege facilities of 
Manufecturers end di see sales hereafter by Manufacturers 
and Eome would te oint FPC ges tariff. Applicants state 
that the CRS e oats Saperses de and cancel the FPC gas 
tariffs of Manutec dome current in effect. 


te} 


ar rs 
Ov EL 
3D OD 


ct ce 


Applicents state that euthorization of the proposed coordinated 
operations would teneZit x rs systems combined to the extent of 
$318,318 en nually, besed upon operations during the twelve months ending 
October 31, 1969. In sapentia ae Applicants state that the continuation 
of their operati the preseut noncoordinated basis would result in 
a net loss to th ms combined of $132,597 annually, based upon 
projected cperat ng the same period. 


Purther, sees hat the proposed joint tariff, 
the services ren cher sei spective customers, and the 
rates charged t! fould nged. Applicants also state 
that the join 4 1¢ provision not heretofore included 
* their pres g nel; mam commodity obligation re- 

viring custom t cent load factor cormencing 

Se Bape De Ser ee commencing November 1, 1969, 
and at 65 perce cing, Movember 1, 1970 and thereafter 


Protests or pe E ntervene may be filed with the Federal 
Power Commission, shingtor in accordance with the Rules 
of Practice and P : 1.10) and the Regulations under 
the Natural Gas Ac 51 » July 29, 1968. 
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Take further notice that, pursuant to the authority contained in 
and subject to the jurisdiction conferreé upon the Federal Power Commis- 
sion by Sections 7 and 15 of the Natural Ges Act and the Commission's 
Rules of Practice and Procedure, a hearing will be held without further 
notice before the Commission on this application if no protest or petition 
to intervene is filed within the time required herein, if the Commission 
on its own review of the matter finds that a grant of the certificate 
is required by the public convenience and necessity. If a protest or 
petition for leave to intervene is timely filed, or if the Commission 
on its own motion believes that a formal hearing is required, further 
notice of such hearing will be duly given. 


| 
Under the procedure herein provided for, unless otherwise advised, 
it will be unnecessary for Applicant to appear or be represented at the 
hearing. 
(Caption Omitted in Printing] 


. PETITION TO INTERVENE OF 
PENNSYLVANIA GAS AND WATER COMPANY 


Pennsylvania Gas and Water Company (Penn Gas), sey os Section 
15(a) of the Natural Gas Act, as amended, and Section 1.8 of the Rules of 
’ Practice-and Procedure of the Federal Power Commission, petitions! the Com- 
mission to enter an order permitting the intervention of petstione: in the 
above-entitled proceeding for the purpose hereinafter specified. 
In support of this petition, Penn Gas respectfully shows the follow- 


ing: 
I 


The exact legal name of petitioner is Pennsylvania Gas and Water 
Company, and its principal office and place of business are located at 


30 North Franklin Street, Wilkes-Barre, Pennsylvania. 


Penn Gas is a corporation duly organized and existing under the 


laws of the Commonwealth of Pennsylvania. L 


Penn Gas is a 
the Commonwealth of P 


diction of the Penns 


water and natural 


supplied in parts 


Luzerne. Natural 


and Lycoming. 


To the extent 


dresses of the persons tc 


resseé in connection 


» Pennsylvanie 


Charles E. Thomas, Esq. 
Metzger, Hafer, Keefer, 
208 Walnut Sireet 

Harrisburg, Pennsylvania 17108 


” 
I 
i 


homas and Wood 


Reuden Goldberg, 
Allan Fre 

1250 Connecticu 
Washington, 


III 
¢ utility corporation operating entirely within 
Its operations are subject to the juris- 
ie Public Utility Commission. 
business of supplying and distributing 
sections of Pennsylvania. Water service is 
Counties of Susquehanna, Wayne, Lackawanna, and 


the public in parts of the Counties of 


wmberland, Snyder, Montour, Union 


pertinent to this petition, Penn Gas distributes 


natural gas in Columbia, Northumberland, Snyder, Montour, Union and Lycoming 


Counties, and in part of Luzerne County, which service area is known as 


petitioner's Williamsport, Sunbury, Bloomsburg-Danville, and Berwick 


Divisions. 
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Penn Gas presently purchases natural gas requirements ‘for these 


Divisions from The Manufacturers Light and Heat Company (Manufacturers) and 


Transcontinental Gas Pipe Line Corporation. 


v | 

On June 30, 1968, Manufacturers and Home Gas Company filed a 
joint application in the above-entitled proceeding under Section 7c) of 
the Natural Gas Act for a certificate of public convenience and necessity 
authorizing them, commencing November 1, 1968, to coordinate their opera- 
tions. Under the proposed coordinated operations, the present individual 
-tariffs of Manufacturers and Home Gas Company for the sale of natural gas 
to their customers would be cancelled, and sales of natural ges to the 
customers of Manufacturers and Home Gas Company would be made under a pro- 
posed joint tariff. ! 

Additionelly, under the proposals submitted in the application, 


Manufacturers! customers would have imposed upon them a new minimum com- 


modity obligation requiring them to ‘purchase gas at a 60% load ‘factor 


commencing November 1, 1968, at 62-1/2% load factor commencing Novem- 
i | 


ber 1, 1969, and at a 65% load factor commencing November 1, 1970, 
and thereafter. 
vi 
The proposals of the joint certificate application are far-reaching, 
complex and raise important issues, some of which are moredien Para- 
graph VII hercof, that are not met by the applicants. The issues require 
fall exploration in a hearing which Penn Gas hereby requests.| On the 


basis of the application as filed, Penn Gas' cost of gas purchased from 


Manufacturers will be substantially increased to the detriment of Penn 


6 
Gas and its customers. Penn Gas, therefore, seeks intervention in oppo- 
sition to the application. 
Vil 

Among the issues involved in the application are the following: 

1. The validity of the unilateral abrogation of contracts for the 
purchase and sale of natural gas between the applicants and their respec- 
tive customers, including Penn Gas. (See United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332; FPC v. Sierra Pacific Power 
Co., 350 U.S. 348.) 

oe The validity and propriety of the proposed minimum take- 
or-pay provisions in light of the decision of the Commission and court . 
respecting partial requirements rates and suppression of competition. 
(Lynchburg Gas Co. v. FPC, 336 F.2d 942, reversing Atlantic Seaboard 
Corp., 28 FPC 860; Atlantic Seaboard Corp., Opinion No. 523, 38 FPC 
91.) Observe in this connection the absence of any affirmative and posi- 
tive showing in the application regarding the need fora minimum load 
factor provision on Manufacturers’ system. (Sec Joint Certificate Appli- 
cation, p. 7.) 

3. The validity of the proposal respecting coordinated opera- 
tions under the rate standards of the Natural Gas Act in light of the Com- 
mission's decision in United Fuel Gas Co., 19 FPC 300, holding that 


United Fuel Gas Company's substitution of commodity gas sales to Ohio 


Fuel Gas Company and Manufacturers contravened the contract demand 


requirements of the tariff and subjected other customers to unlawful dis- 


crimination. 
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4. The ability of United Fuel Gas Company to deliver the addi- 


tional 6,604, 100 Mcf to Manufacturers for re-delivery to Home, alleged 
to be required by Home, and the economic consequences upon United Fuel 
Gas Company of such BAR, The application is totally deficient in 
respect to these matters. : | 
5, The continued propriety of the existing rate levels, rates, 

zone poundartess and rate differentials under coordinated operations. 
The public interest and public convenience and necessity cannot be deter- 
mined unless these matters are considered and determined. ‘The appli- 

j 


cation, however, presents nothing as to them and simply assumes the 


continued propriety thereof. 
vill 

The application is deficient in many respects. It is devoid of 
proof that Manufacturers' customers, including Penn Gas, wil be bene- 
fited by coordinated operations, and contrary to Commission requirements 
(Regulations under Natural Gas Act, Section 157. 14(a)(11) and (16)) and 
precedents, the consequences of the proposals are ignored beyond the 1968- 
1969 heating season. Moreover, the flow diagrams Soerted with a 
application do not show the maximum day delivery of gas fro Manufac- 
turers to Home under the proposed coordinated operations. the applica- 
tion-is also devoid of proof of the impact of the proposals on the customers 


of each applicant separately and as to each customer. 


IX 
Penn Gas is an interested party within the meaning of Section 15(a) 
| 
of the Natural Gas Act. As a customer of Manufacturers, its interests may 


1 


be adversely affected by the Commission's final order herein. Penn Gas' 


interest is not adequately represented by any other party. Its intervention 


and ic? i : herefore, necessary and appropriate. 


Gas prays that an order be entered granting 
ful i participation in the above-entitled docket as 


a party thereto. 
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winter season. This application for tempo y authority, 
therefore, does not involve facility construction. Mai u 
and Home merely request authority to | 
to better enable them to serve their customers efficiently and 
economically. : 


Under coordinated operations, Manufacturers would 


discontinue the separate billing of interstate 'Home- and 


the combined market requirements of the customers of Manufac- 
| 


turers and Home would be furnished in a manner which would 


utilize most effectively the interstate 

facilities of Manufacturers and Home vo 

- of both companies and iene, customers. 

hereafter by Manufacturers and Home would be made under a joint 
Fec gas tariff, which would supersede and cancel the individual 
tariffs of Manufacturers and Home currently in effect. The 
proposal thus contemplates that Manufacturers and Home would 
operate aS an integrated unit for all FPC oun a rate- 
making purposes, and all actions taken pursuent tO coor inated 


operations would only be such actions as are sud) ject to the 


exclusive jurisdiction of this Commission. 
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Authorization of Coordinated Operations is 
Required in the Public Interest 


The joint application of Manufacturers and Home in 
this proceeding discloses these salient facts: 
1. Since 1958 Orange and Rockland Utilities, 
Inc. (Rocklan@) and Central Hudson Gas and Electric Corpora- 
tion (Central Hudson), the major nonaffiliated wholesale 


customers of Home, have purchased gas from Home at approxi- 


unger their present contracts, and 
ntly purchases at 


turers, with the result that 


Mer to Rockland and Central 


increased CD pur- 


cent load factor (the 


me an average of 39.86¢ per - 
received from Rockland 
therefore, 
continue to operate on 
pact on Home would be 
f (the difference 
between Manu £1 ( cent load factor rate 
and Home 2 od 4 e: nes > increased volumes 
involved, ora! venue $5 SUDS oA : n excess On el/i2 
million dollars annually. Home would receive only commodity 
revenues while incurring both demand and commodity costs from 
Manufacturers. 
3. As noted earlier, the existing facilities of 


Manufacturers and Home are adequate to supply the 1968-69 
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| 

winter season r«quirements of their customers should this Com- 
mission authorize the companies to coordinate their operations-- 
additional facilities wourd not be required and authorization 
therefor is not emnested in this application. 
should Manufacturers and Home pe required to continue to oper- 
ate on the present noncoordinated basis, Home's contract Deman 
with Manufacturers would have to be increased to 94,5 90 Met 
per day; the additional peak responsibility % hereby pieced on 
Manufacturers would, in turn, require the level of Manufacturers’ 
Contract Demand with “United Fuel Gas Company to be 
per day higher chan that needed under coordinat ted operation nS 3 
and this, finally, would require Manufacturers to construct a 
10.1 mile pipeline loop on its transmission system, estimated 
to cost $1,310,000. | 

4, The combined economics favoring coordinated over 


noncoordinated operations, based upon the 12 months ending 


October 31, 1969,° are as follows: under noncoordinated opera- 
tions, the incremental effect on Home and Nenufecturers com- 
bined would be an annual loss of $132,597; under coordinated 
operations their annual incremental revenues would exceed 
incremental costs by $318,318; and the total economic spread 
between coordinated and noncoordinated operations i $450,915. 
5. Coordinated operations will provide continuing 
advantages, poth short and long range. Manufacturers and Home 
will achieve greater operating flexibility, Home's underground 


storage operations will be integrated with those of Manufacturers 


so as to obtain maximum facility utilization for both companies, 


and Manufacturers will be able to optimize its gas purchases 


and at the same time avoid facility construction. 


the construction of | 
lat it would 
for, receive authoriza- 
time to enable Manu- 
level of service under 
968. 
this ‘applic mporary certificate would 
to operate under emergency con- 
ities and gas supply, during the 
1, 1969. On the other hand, 
necessary gas supply and 


two companies need is authoriza- 


fome .do not request authoriza- 


put only seek 


their operations on a coordinated basis, a grant of the 


v 


request for temporary authority cannot operate to the 


future prejudice of any party. In their joint application 
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herein, Manufacturers and Home have stated that their proposal 


to coordinate operations is not intended to prejudice the 
position of any party in any pending or future rate case or 

in any realignment proceeding which may be filed hereafter. 

In ‘order to assure that adequate data will be readily available, 
Manufacturers and Home have proposed to maintain separately 

on their books the revenue received, property accounts and 
operating expenses. The books of the companies will .also re- 
flect all deliveries of gas between Manufacturers and Home, 
together with such other records as may be required for ap- 
propriate analysis of the individual operations of Home and 
Manufacturers within the coordinated operations proposed in 

this proceeding. We can see no way, therefore, that coordinated 
operations could possibly operate to the disadvantage of any 


party. 


Vv 
Manufacturers and Home Agree to a 
Suspension of the Minimum Commodity 
Obligation Pending Commission Decision 
on Permanent Certification 

The joint FPC gas tariff under which Manufacturers 
- and Home would render service pursuant to coordinated opera- 
tions, as set forth in Exhibit P to their application in this 
proceeding, contains a minimum commodity obligation requiring 
customers to purchase at 60 per cent load factor commencing 
November 1, 1968; at 62-1/2 per cent load factor commencing 
November 1, 1969; and at 65 per cent load factor commencing 


November 1, 1970 and thereafter.* - In view of the stated op- 


* In all other respects, the rate levels, terms, and pro- 
visions of the joint tariff are the same as those contained 
in the tariffs of Manufacturers and Home heretofore filed 
in Docket Nos. RP66-5 and RPO6-6, respectively.| The Zone 
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ANSWER OF PENNSYLVANIA GAS AND WATER AK PONER Cot 

COMPANY IN OPPOSITION TO APPLICATION {&* DOCKETEn % 

FOR TEMPORARY CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY 


{9 

i OCT22 1968 
\ cK = eeor™ 
Sees CL aie 

Pennsylvania Gas and Water Company (Penn Gas) files this Answer 
in Opposition to the joint application of The Manufacturers Light and 
Heat Company (Manufacturers) ana Home Gas Company (Home), herein 
referred to collectively as "Applicants", for the issuance of al tempor- 
ary certificate under the second proviso of Section 7(c) of the Natural 
Gas Act (Act), as amended, authorizing Applicants to coordinate their 
operations commencing November 1, 1968. 

The grounds (orien Gas' opposition are the following: 

1. There is no SeRenCy, within the meaning and Beene of the 
second proviso of Section 7(c) of the Act, a prerequisite to favorable 
exercise of the Commission's authority thereunder because the facts 
disclose that there is no gas and no facilities shortage. 

2. The issuance of a temporary certificate authorizing coor- 
dinated operations involves supersession of existing terms and con- 
ditions of service and existing contractual rights and obligations of 
SrA and the establishment of new zones and zone rates, 
terms and conditions of service, and purported new contractual rela- 
tionships for the purchase and sale of natural gas es Applicants 
and the customers of Manufacturers and Home which may be lawfully 


effectuated, if at all, only after notice and opportunity for hearing, 


including compliance with the requirements of Sections 4 and 5 of the 


Act. These requirements may not be circumvented either by Appli- 
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cants or by the Commission through the exercise of authority under 


the second proviso of Section 7(c) of the Act. Under these circumstances 


the temporary certificate may not bé legally issued. 

3. The issuance of a temporary certificate authorizing coordin- 
ated operations creates an Peres increase in Sellers' cost of sales 
to customers now served only by Manufacturers and a reduction in 
cost of sales to customers now served only by Home. Such changes 
in cost of gas should be effectuated, if at all, only after hearing. It 
may not be canter effectuated either by Applicants or by the Commis- 
sion through the device of an application for Pennomee certificate under 
Section 7(c) of the Act. 

4, The issuance of the temporary certificate authorizing coor- 
dinated operations will be immediately prejudicial to the interests of 
Penn Gas and its peromiers: 

In support of this Answer in Opposition and the grounds for oppo- 


sition, Penn Gas shows: 
I 


THE FACTS OF THIS CASE DO NOT AUTHORIZE 

THE ISSUANCE OF A TEMPORARY CERTIFICATE 

UNDER THE SECOND PROVISO OF SECTION 7(c) 

OF THE NATURAL GAS ACT 
The second proviso of Section 7(c) of the Natural Gas Act confers 

an extraordinary power on the Commission. The Commission is author- 
ized to act without notice or hearing, but the use of this extraordinary 
power is carefully circumscribed. The Commission may use it only 
when an emergency exists on a natural gas pipeline company's system 


which precludes maintenance of adequate service to an existing markct 


area or existing customer. 
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’ 


As Penn Gas now shows, the facts in this case establish there is 


no emergency of any kind and certainly none involving Manufacturers' 


ability to mect its obligations to Home and Home's obligations to its cus- 


z | 
tomers. The facts also establish that the Commission may not legally 


- authorize coordinated operations by means of a temporary certificate 


because the changes in terms and conditions of service Ane purported 
changes in contractual relationships involved in the Je coordin- 
ated operations may be effected, if at all, only in compliance with the 
requirements of Sections 4 and 5.of the Act. 
1, The alleged emergency. 

Applicants allege (Application for Temporary Cones 
p. 3) that two of Home's customers, Orange and Rockland Utilities, 
Inc. (Rockland) and Central Hudson Gas and Electric Corporation 


(Central Hudson) "recently advised Home... of an intent to increase 


their purchases to near 100 per cent load factor'' under their present 


contracts, which means that these customers in the 12 months ending 

i 
October 31, 1969, will purchase an additional volume of 6, 604, 100 Mcf. 
(underscoring supplied) 


Applicants also allege that without the coordinated opqrations 


proposcd in their application for permanent certificate, Home will have 
to increase its Contract Demand with Manufacturers and that Manu- 
facturers, in turn, will have to (a) increase its Contract Demand with 
United Fucl] Gas Company, and (b) construct a 10.1 mile pipeline loop 
on its transmission system at an estimated cost of $1,310, 000 (Appli- 


cation for Temporary Certificate, p. 4). 
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A "serious emergency" results, Applicants allege (Application 
for Temporary Certificate, p. 5), because "it would be impossible 
_for Manvufacturers to apply for, receive authorization and accomplish 
this construction in time to enable Manufacturers to supply Home the 
required level of service under noncoordinated operations commenc- 


ing November 1, 1968." 


2. The alleged facts do not establish an 
emergency of any kind within the meaning 
of the second proviso of Section 7(c). 


Assuming, arguendo, the truth of Applicants' allegations, 
they do not establish an emergency of any kind under the second proviso 
of Section 7{c). 

An "emergency" is a situation arising out of an "unforeseen 
combination of circumstances". Webster's Unabridged Dictionary 
(Third New International Edition). The situation alleged by Applicants 
is not of recent origin; it was known to Applicants as long ago as Feb- 
ruary, 1968. Itis not the result of an "unforeseen combination of cir- 
cumstances"; it is of Applicants’ deliberate making. 

Not "recently", as Applicants allege in their Application for 
Temporary Certificate, but as long ago as February 2, 1968 Appli- 

 cants were on notice that Central Hudson would take its gas entitle- 
ments under its existing service agreement with Home at 100% load 


factor. In a letter of that date, included by Applicants in their per- 


- manent certificate application as Exhibit Z-2, Central Hudson advised 
~ = 


Home: 
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"At such time as your commodity rate is reduced to 
32¢ or less, we anticipate increasing our take to | 
100% load factor within our existing contract demand." 


With respect to Rockland, Home was on notice by April 9, 1968, if 


not earlier, of Rockland's intention to go to 100% load factor! under the 


same conditions, as is disclosed by Exhibit Z-3 to Applicants ' per- 


manent certificate application. 

Although on notice of the intentions of Rockland aa Central 
Hudson to take gas at 100% oad factor, which would require Home to 
deliver an additional 6, 604, 100 Mci to them, if Home established its 


commodity rate at 32¢ or less per Mcf, Home nevertheless proposed 


to settle its pending rate proceedings in Docket No. RPC6-6 by estab- 
lishing a commodity rate of 31. 7¢ per Mcf effective Novensber 1, 1966, 
31.00¢ per Mef effective November 1, 1967, and 30. 98¢ a Mcef effec- 
tive June 1, 1968. These proposals were agreed to by Home's cus- 
tomers in settlement negotiations, Conenich Penn Gas aot dot a party, 


held in March and April, 1968. At the same time, settlement nego- 
tiations were also being held in Manufacturers' rate docket, No. RP66-5. 
r: | 
In the March and April, 1968 rate settlement conferences in 


Manufacturers’ rate docket No. RP66-5, Manufacturers also under- 
took to secure the agreement of its customers to coordinated opera- 


tions on the ground that this was made necessary by Rockland's and 


a 
1 these commodity rates reflect reductions from a commodity charge 
of 38. 48¢ per Mcf (see App. B to FPC order in Home Gds Co., RP66-6, 
issued Oct. 8, 1968) and were made by Home in full knowledge of the 
hardships it now proclaims in its temporary application |(p. 3), namely, 
that it incurs a cost of 39. 86¢ per Mef for which it will only receive 
30. 98¢ per Mcf from Rockland and Central Hudson for the sales it 
proposes to make to them. 
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Central Hudson's intention to take their gas entitlements at 100% load 
factor from Home. Failing to secure such agreement, the coordin- 
ated operations proposal was withdrawn as part of the rate settlement, 
and Applicants advised the conferees that a certificate application 
therefor would be filed at a later date. 

On June 30, 1968, Applicants filed their application for a 
Permanent certificate aa the coordination of their operations 
commencing November 1, 1968. To support the application, Applicants 
made the precise allegations that they now make in their application 
for temporary certificate to claim the existence of an emergency and 
as justification for the temporary. The allegations of the temporary 
certificate ‘regarding Rockland's and Central Hudson's intentions to 
take at 100% load factor, the alleged need for Home to renee its 


Contract Demand from Manufacturers, and the alleged need for Manu- 


facturers to build a 10.1 mile loop to supply the additional Contract 


Demand are set forth in almost identical words in the application for 


permanent certificate. (Compare the allegations of the application 
for permanent certificate in the second full paragraph on page 4, the 
last paragraph on page 5, the last paragraph on page 6, the last para- 
graph on page 7, and the first paragraph on page 8 with the allegations 


on pages 3 to 6 of the application for temporary certificate. ) 


Penn Gas on July 26, 1968 filed a timely petition to inter- 
yvene in opposition to the application for permanent certificate, and 
requested a hearing. Penn Gas specified in its petition to intervene 


some of the adverse public interest effects of the proposed coordin- 
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ated operations and some of the serious deficiencies of the applica- 


tion. The petition to intervene was not Applicants' first notice of Penn 


Gas' opposition to the coordinated operations. Penn Gas' opposition 


thereto and its intention to oppose the certificate application were made 


cane 
known during the rate settlement negotiations. 


With the filing of Penn Gas' timely petition to intervene, which 
. 4 
explicitly set forth its opposition to the application, Applicants knew 


then, if they could be said not to have known sooner, that a hearing 


was required and that jt would be some time before a final decision 


could be issued. Yet, Applicants did nothing. They waited until Octo- 


ber 9, 1968 to file an application.for temporary certificate (received 


by Penn Gas' counsel on October 14, 1968), alleging the existence of 


a "serious emergency" because facilities alleged to be needed by No- 


vember 1, 1968, could not be constructed by that date. | 


The facts described above and their chronology lead only to the 
conclusion that no unforescen circumstances or unforeseen combina- 
tion of circumstances produced anvalleged crisis; that hoes were 
on notice of Rockland's and Central Hudson's intentions in sufficient 
time to apply for authority to construct and to complete act facilities 
as would be necessary in the absence of coordinated epenacionst assum- 
ing crroncously that they are necessary to enable Neesecones to 
supply.Home and Home to supply Rockland and Central eaeon with 

an additional annual volume of 6, 604, 100 Mef; that Applicants deliber- 


ately decided to follow another course, i.¢c., to apply for coordinated 


operations; that they did not follow that route with diligence} and that 


$2 
Applicants deliberately withheld their application for temporary in the 
hope of forcing the Commission into the issuance of an illegal tempor- 
ary certificate without any public interest showing by Applicants and 
without any showing of United Fuel's ability to supply the additional 
volumes to Manufacturers without construction by Cee Gulf of 
pipeline capacity to the producing areas in Southern aeteierie: (See 


Penn Gas Petition to Intervene, p. 5, par. 4.) 


3. There is no emergency threatening maintenance 

of adequate service by Manufacturers to Home 

and by Home to Rockland and Central Hudson. 

Assuming, arguendo, that the absence of an unforeseen com-. 
bination of circumstances is irrelevant to the exercise of the Commis- 
gion's authority under the second proviso of Section 7(c), a temporary 
certificate for coordinated operations would nevertheless be illegal 


because the 6,604, 100 Mcf is available to Home without coordinated 
~~“ 


operations, without the purchase of additional Contract Demand by 


Home, and without the construction of 10. 1 miles of loop line by Man- 


vfacturers. Moreover, there is no necessity for coordinated oper- 
ations by November I], 1968. 

The Commission should take note of these facts: Manufac- 
turers and Home have not alleged that Manufacturers does not have the 
additional 6,604, 100 Mcf for Home, and they have not alleged that Man- 
ufacturers must construct additional facilities to make this 6, 604, 100 
Mcf available to Home. What Applicants have alleged is that additional 
Contract Demand cannot be aie available by Manufacturers to Home 


without construction of 10.1 miles of loop. But there is no need for 
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additional Contract Demand and facilities to provide Home with the 


idditiona} annual volume of 6,604, 100 Mcé. 
a 


In the application for permanent certificate, Applicants con- 
cede that "Manufacturers has an ample valley in its purchases from 
United Fuel to handle the 6,604, 100 Mcf increase in the annual require- 
ments of Rockland and Central Hudson" (Application for Permanent 
Certificate, p. 7). To be sure, Manufacturers asserted aus volume 
was available under "coordinated operations", but the fact ie that this 
volume is available - it cannot be otherwise - under existing operations, 
modified to accommodate the increase in off-peak annual volumes re- 
quired by Home under 100% load factor sales to Rocidend and Central 
Hudson; establishment of a rate schedule providing for off- peak annual 
volumes at a price less than the average 100% load factor price for 
Contract Demand gas (see, for example, the ACQ Rate Schedules of 


: aoe : | 
Transcontinental Gas Pipeline Corporation and Texas Eastern Trans- 


mission Corporation, and the SO Rate Schedule of Tennessee Gas Pipeline 


Co.). | 
There are sauisonal alternatives. Manufacturers presently 
obtains substantial annual volumes of gas from Transco x Tamarack, 
aos Leidy Storage Field in North-Central Pennsylvania, some of which 
is part of Penn Gas' purchase entitlement from Ventanas The 
availability and receipt cf such volumes is not indicated ee Manufac - 
turers! peak day flow diagrams in its application in this proceeding. 
Manufacturers also purchases Contract Demand gas a Transco near 
the Downington Compressor Station in South-East Dennsyivenie: Addi- 


tionally, Manufacturers purchases Contract Demand gas from Tennessee 
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Gas Pipeline Company at the Milford Compressor Station in the imme- 


diate vicinity of its principal deliveries to Home in North-East Penn- 


sylvania and in Docket No. CPo9-107 proposes to acquire more gas 
from Tennessee at that point. Increases in these deliveries to Man- 
ufacturers at Tamarack, at Downington, and at Milford all constitute 
economic alternatives to the problems alleged by Manufacturers and 
Home, 

But Applicants do not want such solutions. They want to force 
"coordinated operations” and to begin them under a coEM GETS certif- 
icate in an effort to prejudice the final decision in their favor. So they 
assert, erroneously, that there is no solution other than the purchase 
of additional Contract Demand and the construction of facilities, assert- 
ing also that Home mena be selling gas ata loss if it were required 
to purchase Contract Demand and sell that gas only at its commodity 
rate. An emergency within the penne of the proviso of Section 7(c) 
does not exist merely because the economics of a sale may be unsatis- 
factory or the parties prefer other arrangements, particularly when 
the economics are of igre own making (see footnote sin supra). 

Finally, the alleged necessity of having the additional Con- 
tract Demand by November 1, 1968, is without support and cannot be 
supported. November 1 is the beginning of the contract year; this is 
the only significance of that date. Obviously, in the heating season 
Rockland and Central Hudson ae taking their gas requirements at the 


maximum demand or substantially close to maximum demand. It is 


in the summer months that Rockland and Central Hudson will be tak- 
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ing most of the additional 6,604, 100 Mcf. Consequently, Applicants’ 
claim that the additional Contract Demand and facilities would be needed 
by November 1, 1968, will not stand scrutiny. There is ample time 
to build facilities, if they were necesSary, which they are not, There 
is ample time for hearing to determine the public interest a the best 


means of accornplishing the public interest. 


af 
THE COMMISSION MAY NOT BY TEMPORARY 
CERTIFICATE AUTHORIZE ABANDONMENT OF 
SERVICE AND ABROGATE AND SUPERSEDE 
RATES AND CHARGES, CONDITIONS OF SERVICE 
AND CONTRACTUAL ARRANGEMENTS 
Coordinated operations of Manufacturers and Home involves aban- 
donment by Manufacturers of its sale of natural gas to Home and can- 
cellation of the service agreement between them; supersession and 
cancellation of the separate tariffs of Manufacturers and Home by a 
joint Manufacturers-Home tariff under which Manufacturers and Home 
i 
as Sellers will sell gas to the former customers of each who will be 
customers of Manufacturers and Home; stpersession and cancellation 
of the service agreements between Manufacturers and its customers; 
| 


supersession and cancellation of the service agreements between Home 


and its customers; new service agreements between each customer as 


Buyer and Manufacturers and Home as Seller; establishment’ of zone 


rates, without determination of the proper zone boundaries and zone 


rate differentials for the combined operations and tariffs of Manufac- 


turers and Home. 
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In short, coordinated operations, as proposed, are more than 
mere integration and interconnection for maximum, economy and flexi- 
bility of operations. What is proposed is a de facto merger of Manu- 
facturers and Home through radical rate and contract abrogations and 
rearrangements. 

Abandonment of service, involved in the coordinated operations, 
may not be authorized by a temporary certificate. Indeed, the appli- 
cation of Home and Manufacturers filed in June, 1968 is deficient in 
failing to apply for abandonment authority under Section 7(a) of the 
Act. Nor may Manufacturers by its own action abrogate contract rela- 
tionship, rates and charges, and conditions ‘of service. Neither may 
the Commission supersede and change tariffs and service agreements, 
establish zones aaa zone rates, and abrogate contract relationships, 
all of which are involved in the coordinated operations proposed by 
Applicants. These actions, if the Commission may take them at all, 
may be taken only after notice and hearing, including compliance with 
the requirements of Sections 4 and 5 of the Act. 

Indeed, the Commission cannot discharge its duties under the 
Act without a determination that the new rates and charges, conditions 
of service, zones and zone rates, and service agreements meet the 
standards of the Act which require that all rates, charges, and related 


practices and conditions of service be just, reasonable, not unduly 


discriminatory, and non-preferential. The Commission has no data 


‘on which to discharge its obligations. With the elimination of the rate 


schedule and transaction between Manufacturers and Home under coor- 
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dinated operations, the Commission will have no data upon which it 
will be able to determine the reasonableness of the rates and charges 
in each zone. The pains facie evidence is that the proposed absence 
of rate arrangements between Manufacturers and Home will deprive 
Penn Gas and other customers of Manufacturers of the benefits of Com- 
operon regulation under the Natural Gas Act, and will discriminate 
unlawfully against them as a result of the unlawful shift to them of the 
higher cost gas operations of Home. 

For these reasons, also, issuance of the temporary certificate 
is beyond the Commission's authority in the circumstances of this 
case. 


It 


ISSUANCE OF THE TEMPORARY CERTIF- 
ICATE IS PREJUDICIAL TO PENN GAS 


Applicants contend (Application for Temporary Certificate, p. 6) 


that "issuance of the temporary authority cannot operate to the future 


prejudice of any party" in "any pending or future rate case or in any 


realignment proceeding which may be filed hereafter" (underscoring 


supplied). They assert that Manufacturers and Home have proposed 
to maintain separately on their books the revenue recéived, property 
accounts, and operating expenses, and to reflect all deliveries of gas 
between Manufacturers and Home, together with such other records 
as may be required for appropriate analysis of the individual operations 
of Home and Manufacturers. 
. | 
Penn Gas is prejudiced in these proceedings and immediately by 


the increase in cost of gas,that will result from coordinated operations. 
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Penn Gas is prejudiced immediately in these proceedings by the at- 
tempted, illegal abrogation of its service agreement and the effort to 
force it to buy gas from Manufacturers and Home. Penn Gas is preju- 
diced immediately by eu establishment of zones and zone rates with- 
out a hearing and without evidence showing the reasonableness of the 
zones and zone rates. 

The maintenance of separate accounting, mere bookkeeping, 
does not remove the prejudice in this case resulting from the coor- 
dinated operations under a pce certificate. 

Moreover, as to future rate proceedings and/or realignment 


proceedings, the maintenance of separate accounts does not avoid the 


prejudice because that accounting will not reflect any arrangements 


or transactions between Manufacturers and Home under just and rea- 


sonable, and not unduly Giseentnntory, and preferential, rates and 
charges. It is the latter which bears importantly on the transactions 
that would be ‘conducted. Here Applicants propose to conduct gas 
transactions without any economic controls established under a law- 
ful rate schedule. This will present insurmountable difficulties to 
the establishment of just and reasonable rates, charges, and terms 


and conditions of service in future rate proceedings. 


CONCLUSION 


There is no emergency of any kind within the meaning and scope 


of the second proviso of Section 7(c) of the Act. Gas and facilities 
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are avaiiavle ce permit Home to deliver an additional sane volume 
of woos 100 Mcf to Rockland and Central Hudson without the pur- 
chase of additional Contract Demand by Home from Manufacturers 
and the construction of 10.1 miles of loop line by Manufacturers. The 
’ temporary certificate, if issued, would be prejudicial to penn Gas 
and other customers of Manufacturers, and would be illegal because 
the changes in terms and conditions of sexvice, and abrogation of con- 
tract obligations may be effected, if at all, only after notice and hear- 
ing, including compliance with the provisions of Sections T(a), 4 and 


5 of the Act. 


WHEREFORE, for each and all of the reasons set forth by 


Penn Gas in this Answer, A licants' application for tem orary cer- 
PP PP P y 


tificate should be denied. 
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STATEMENT OF ORANGE AND ROC UTILITIES,| INC 
IN SUPPORT OF APPLICATION FOR TEMPORARY CERTIFICATE 
OF PUBLIC CONVENIE NCE AND NECESSITY 


Orange and Rockland Utilities, Inc. (crange and 
Rockland) supports the application of The Manufacturers 
Light and Heat Company: (Manufacturers ) and Home Gas Company 
(Home) for a temporary certificate of convenience and 
necessity authorizing coordination of their operations, and 
urges the Commission to grant such temporary certificate NER COfng> 


f CKE Uys 
promptly so that such coordinated operation may begiz = DOS SISE tp 
i) 


it OCT? 4 1968 
\ coer eeo™ 


CE 


November 1, 1968. 


substantia? cust. 


~ 


Mef of natural per day under Eom 
As @ direct result of the settlement rate levels approved 
sion in Docket No. RP66-6, and particularly the 
rate level, Orange and 
factor of its purchases 
mnuel load factor of approxi- 


mately 40% to a load factor at or near 100%. 


In their application. Menufacturers and Home state 
that in order for Manufacturers to meet the requirements OS 
Home, and in turn the requirements of Home's customers including 
and Rockland, there is no viable alternative to 
It appears. clear from the application 


that coordinated operation will provide substantial economic 


ané operating benefits, will avoid the necessity of constructing 


expensive facilities and will permit Manufacturers to optimize 
'4ts purcheses of gas. Under these circumstances Orange and 
Rockland believes thet it is imperative that Manufacturers 

and Home be authorized to coordinate their operations pursuant 
to a temporary certificate until such time as a decision can be 


yea2ched with respect to permanent certification. 


No facilities «ill have to be constructed to permit 
eoordinated operation. Therefore, the common objection to 
issuance of a temporary certificate, i.e. that the Commission 
will be confronted with a fait accompli when considering 
permanent certification, does not apply here. To the contrary, 


the willingness of Manufacturers and Home to continue to 
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record separately 211 data relevent tg the costs and revenues 
of Manufacturers and Home, and their willingness to suspend 
operation of the minimum commodity provisions OF their tariffs 
during the period of temporary certification provides complete 
protection! for! the (custoxers of both companies during sucn 
period, and” “iduid’ perit’ “Imnediate return tothe existing 
uncoordinated status in the event the Commission should 


ultimately deny permanent certification. 


Orange and Rockland understands that only one 


customer, Pennsylvania Ges and water Company (Penn Gas) has- 


raised any objection to temporary certification of coordinated 
operation, It is significant thet the objections raised are 
in the nature of unsupported end speculative assertions 
without specification of any injury whatsoever, that would, 

“in fact, be sustained by Penn Gas és a result of issuance 


of a temporary certificate. 
_ 


WHEREFORE, orange and Rockland respectfully urges 
the Commission to issue a temporary Cer tificate of Public 
Convenience and Necessity, authorizing Ne enufacturers end 
Home to coordinate their operations commencing November 2h 
1968. | 


[Subscription Omitted in Printing] 
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- - 2 oe KETEY 
[Caption Omitted in Printing] ee pOCK 
Statement of 
co ral Eudson Gas & Electric Corporation 
ports of Anplication for Temporary oecote 
of Pudisc Convenience and Neces 
tric Corporation (Central Hudson) 
hereby excresses its support of the joint application of the Manufacturers 
light and Heat Company (Manufacturers) and Home Gas Company (Home) for 
the issuance of a temporary certificate of public convenience and neces- 

s and Home to coordinate their operations 
commencing Novenmbde In support of its position, Central Hudson 
respectfully represents the following: 

udson believes that coordinated operations will permit 
rs to supply their customers in a more economical 


thati the economies achieved will benefit both Manufacturers 


and Home and all of their respective customers. 


2. Coordineted overations will permit removal of the artificial 


"rate barrier” e two companies, thereby achieving at least a 


partial the asmission properties of the two companies. 


Central Hudson hes urged such integration for many years, end believes 


=~ a8 


that coordinated poeration is an appropriate step in this direction. 


3. Central Hudson reccgnizes that its interests do not necessarily 
coincide with those of certain other customers of Home and Manufacturers. 
However, Central Hudson urges the Commission to recognize that the inter- 
ests of one customer - Pennsylvania Gas and Water Company (Penn Gas), which 
has expressed opposition to both the orisinal. application for coordinated 
operations and to the present application for temporary certification - do 
not coincide with the interest of any other customer of Manufacturers or 


Home. Penn Gas hes recently filed with.this Commission in Docket No. CP69- 


100 2 request to authorize transfer to another supplier of most of the 
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Fenn Ges losd presently ‘supplied by Manufacturers. A customer who is 
seeking virtual abandonment of the Manufacturers’ system as a papper 
hardly represents the be st interes ts of Memmfaecturers' other customers. 

4. Although Central Hudson supports the epplication for temporary 
certification, and does not seek formal heari 


docket; it has, in its petivion for intervention, resem 


ripht to take whatever action may be necessary to protect its | 
4 z 


sts in the event that this Commission calls a public hearing 
docket. Moree” Central Hudson's support of this application is with- 
out prejudice to its position with respect to any pending or futere rate 
case, or any realignment proceeding which may be filed hereaf te 


Wherefore, Central Hudson respectfully requests that this 


. 


Commission approve the application of Manufacturers and Home for a 


temporary certificate of public convenience end necessity 


Dated: October 20, 1968 
[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 
“ ANSWER OF THE MANUFACTURERS 
LIGHT AND HEAT COMPANY AND HOME 
GAS COMPANY TO THE NANSHER OF 
PENNSYLVANIA GAS AND WATER COMPANY 
IN OPPOSITION TO APPLICATION 
FOR TEMPORARY CERTIFICATE 
OF PUBLIC CONVENIENCE AND NSCESSITY 


«* * i 
For the twelve months ending October 31; 1969, Home 
will require over 34 million Mef in order to meet its customers’ 
requirements. Historically, through utilization of its storage 
facilities, Home has purchased its entire pipeline Seer 
from Manufacturers at approximately 100% load factor. In order 


to obtain its annual requirements Home must have a contract 


demand of 94,500 Mef beginning Norensen 1, 1968. This is not 
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available. 
the year Manu 
or Manufacturers to comply with its due 
diligence** t fF providing Home with its annual require- 
manent authorization of 
1968, therefore places Home 
an emergency situation on that date. Simply 
t lacks the gas 
supply requirec dy i customers; Manufacturers is in an emergency 
Situation because 2% Hom to its tariff 


responsidility of 


Memufacturers end Home urge that, based on existing 


a temporary cert ficate promptly 
effectuating operations will provide the only. 


be in a position to meet the annual firm 


its way, hearings in this proceeding 
rmanent certificate is issued. Thus , 
Home and Manufacturers are immediately faced with the proposition 
that final determination or their application for coordinated 
operations will not be made in time to assure Home its 1968-69. 


gas supply. 


tueen Manufacturers and Home 

of 25,400 Mcf dees not provide Home 
ms beginning November 1, 1968. 
Rereement which was filed conditionally on 

more than 3,300,000 Mef to provide 


xxManufacturers' FPC Gas Tariff - Fifth Revised Volume No. 1, 
Section 10.2(a) of the General Terms and Conditions. 
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Alternalive metnods of meeting Home's annual require- 
peers pending final determination in these proceed dings would also 
require Commission authorization and could very well involve less 
efficient arrangements for gas supply with irreversib] 
tions. These possible alternatives includ . 
tion of additional facilities by EE a 
for an increaséd contract demand for. Home, or as su 
Gas (at Page 10 of its document), the creation of 4 ae 
peak rate schedule by Manufacturers, or acquisition of additional 
gas supplies from southwest suppliers. Any of these alternatives 
could very well involve substantial opposition by Penh Ges, as 
well as other customers. rn ‘contrast to these 41% 
orary authorization of coordinated operations would 
construction of facilities ana w would in no way pre ejudic 


customers of Manufacturers or Home. Therefore, applicant 


that temporary authorization provides the only feesibie insurance 


that Home's annual requirements will be met pending final determ- 


ination of these proceedings. 
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ITER EATS = © Dranrromiren 
SUMMARY OF PENN GAS REQUIREMENTS 
FROM MANUFACTURERS 


AND RELATED Toap rac 


SEN L SL LUAL PACTORS, BY YEAE 


A na ee : sud RE 
FOR THE FIVE-YEAR PSRIOD ENDING DECEMBSE 


Annual. 
Recuiremen 


Mcf 
5,970,145 
5,108,500 
3,622,100 
3,622,100 
3,622,100 
ta for the years 1968-1971 are as 


Gas. This table shows that the Contract Demand 


Penn Ges's purchases from Manufacturers during 1967 


was 88 percent ané that Penn Gas intends to progressively reduce 
its annual purchases from Manufacturers. The purchase load factor 
from Manutactu 3 in the estimate of Penn Gas drops _ 

to 76 percent in 4 percent in 1969 and thereafter 


through 1971. = 


The Pen estimates reflect an intent to transfer an 

ever-increasing fanut ur ' historical sales to 
r, Transcontinental Gas Pipe Line 

Corporation (1 M ver, on October 9, Penn Gas filed an 
application } . CP69-100 requesting Commission autheor- 
§Szation for Transco to displace Manufacturers as to almost all of 
Penn Gas's present purchases from Manufacturers; Penn Gas in that 
docket seeks authority to transfer to Transco 23,045 Mcf per day 
out of Penn Ges's present entitlement from Manufacturers of 


29,387 Mcf per day. 


‘THE PRESENT EMERGENCY Is THE 
ee ya OF THE SEQUENCE OF EVENTS. 


For the past cen years Home has experienced little or 
no market growth. This has been true since shortly Se the 
Commission authorized Home's two largest nonaffiliated customers, 
Orange and Rockland Utilities, Inc. (Rockland) and Central Hudson 
Gas Corporation jens Hudson)» to purchase gas from Tennessee 
Gas Pipeline Company. Tennessee Gas Transmission come, 14 
‘-P.P.C. 544 (1955)). 

Over the past ten years the New York ere as well 
as ‘Rockland and Central Hudson, has repeatedly expressed strong 
dissatisfaction over the differential between Home's 5 Manufac- 
ere rates. Ea 

\ At Docket Nos. RP66- 5 and RP66-6 Manufacturers and Home 
redesigned their rates. to be more competitive with other pipelines. 

The New York customers advised Home that they would not 
agree to rate Tevels which were not competitive with other pipe- 


lines and in particular would not agree to rate levels where the 


commodity component was not competitive with the cost of other. 


fuels. 4 

Settlement conferences in Docket Nos. — 5 and RP66-6 
took place in the spring of 1968 It soon became apparent that 
Rockland and Central Hudson wound not agree to settlement of 
Menufacturers' or Home's rates if the resultant commodity rate to 
them was in excess of 31¢ per Mcf. The proposed coordinated 
operations and alternative solutions were discussed at such 
conferences but it was agreed = the rate settlements were not 
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proper vehicles for such a change in operations. It was determined 
‘that a certificate application would be a better vehicle to 
effectuate coordinated operations. The rate settlements were filed 
“with the Commission on June 4, 1968. Sixteen days later, on 

June 20, 1968, Manufacturers and Home filed for coordinated opera- ” 
tions in this Docket No. CP68-364. The Commission's order approving 
the settlements (including Home's reduced commodity rate of 30.98¢ 
er Mcf)-was not issued until October 8, 1968. The instant appli- 
cation for temporary certificate was filed two days later on- 


‘October 10. 


It is important to realize that Rockland and Central 


Hudson would not increase their annual purchases from Home under 
Home 's commodity rate of 3h .5¢ per Mcf which existed prior to the 
Commission's order of October 8. So long as the 34.5 cent 
commodity rate was in collection, there was no ground upon which 
Home and Manufacturers could legitimately request immediate 


effectuation of ccordinated operations. 
=a * 


Ul 
t 


FEDERAL POWER COMMISSION 
WASHINGTON, D.C. 20428 : 


In reply refer to: 

‘ENG - PL/C&R « 

Docket No. CP68-364° 

Manufacturers Light and Heat 
Company and Home Gas Company 


BAR 17 869 


Manufacturers Light and Heat 
Company and Home Gas Company 

800 Union Trust. Building ~ 

Pittsburgh, Pennsylvania 15219 


Attention: William Anderson, Esquire 
Edward B. Calland, Esquire 
Pp. J.-. D'Agostino 


‘pear Sir: . = 3 ‘i 


Based upon the allegations pre 
rtificate filed in Dock 


Act, 
’ €acturers Light 
coordinate their operations as proposed in the subjec 
application. ; 
~ | 

This temporary authorization is issued upon the express 
conditions that (1) the companies’ maintain their books and 
records in such @ manner that in the event the Comission 
denies the companies' a permanent certificate Manufacturers 
and ‘Home may resume individual operations ;. (2) the companies — 
will bill their respective customers at each company 's filed 
rates, including rates subject to refund at 
RP69-16 and RP69-17 upon their effectiveness, 
impose any minimum annual commodity bill against any cus- 
tomer; and (3) the granting of this temporary certificate 
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Pie 


will have no effect on the jurisdiction of the Securities 
and Exchange Commission to consider the issue of the retain- 
ability of Home Gas Company as part of the integrated natural 
gas system of The Columbia Gas System, Inc., which issue was 
reserved for future consideration and determination by an 
SEC Order of November 30, 1944. 


Further, issuance of the temporary authorization is 
without prejudice to such final disposition of the applica- 
tion for certificate as the record may require. 


By direction of the Commission. Commissioner Bagge 
- not participating. 


{Subscription Omitted in Printing] 
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March 28, 1969 


Federal Power Commission 
General Accounting Office Building 
441 "G"' Street, N. W. 
Washington, D. C. 20426 


Attention: Mr. Gordon M. Grant, Secretary 
Gentlemen: 


Subject: Ternporary Certificate in Docket No. CP 68-364 
. - = . i nnn ae 
Authorizing Coordinated Operations ~ =F 
I 


In accordance with the Commission's letter order of 
March 17, 1969, granting a temporary certificate in Docket 
No. CP68-364, this is to advise that effective March 18,” 1969, 
The Manufacturers Light and Heat Company (Manufacturers) and 
Home Gas Company (Home) commenced the coor dination of their 
operations in conformity.with the conditions set forth in said 
letter order. Operation under the current service agreement 
between the two companies, dated October 23, 1968, eiecive 
November 1, 1968, is being suspended pending final Commission 
decision in Docket No. Seo 364, 

A copy of this letter is being mailed to all wholesale 
customers of Manufacturers and Home, interested parties and 


State Commissions. 
P. 3, Vy) Moti 


Vice President 


| 
Corunna Gas OF PENNSYLVANIA, INC, © CUMBERLAND AND ALLEGHENY! Gas CoMPANY 
Tur Mancractcrers Licur ann Heat Company @ Corumpia Gas or New York, INC. 
Cores Gas or Marytann, Inc. e@ Home Gas Company 


T2 
[Caption Omitted in Printing] 
APPLICATION 
VANIA GAS AND WATER COMPANY 


ING AND STAY OF LETTER-ORDER 
ISSUED MARCH 17, 1909 


. ~ Sea Rl 
Pennsylvania Gas and Water Company (Penn Gas), being aggrieved 
by the Federal Power Commission's letter-order issued March 17, 1969, 
>» 
applies for rehearing and stay thereof, pursuant to Section 19(a) of the 


Nature! Ges Act) as amended (Act), and Section 1.34 of the Commis- 


sion's Rules of Practice and Procedure. = 


By said letter-order, the Commission issued a temporary certif- 
icate uncer the proviso of Section 7(c) of the Act to The Manu- 
facturers Light and Heat Company (Manufacturers) and Home Gas Com- 
pany (Home) authorizing them "to coordinate their operations as proposed 
in” their joint application for a permanent certificate. The temporary 
authorization rests upon a conclusion that "an emergency exists within 
the meaning of Section 7 of the Natural Gas Act," based "upon the allega- 
tions presented in the request for temporary certificate filed... on 
October 10, 1968.” 


SPECIFICATIONS OF ERROR 


1. The letter-order of March 17, 1969 is unlawful in that there 
was no emergency within the meaning of the second proviso of Section 
7(c) of the Act when Manufacturers and Home filed their joint applica- 
tion for temporary authorization on October 10, 1968, none when the Com- 
mission acted five months later on March 17, 1969, and none during the 


intervening period between October 10, 1968 and March 17, 1969. 
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fe 
2. The letter-order of March 17, 1969 is unlawful in that the 


Commission's conclusion that an "emergency exists within the meaning 
of Section 7 of the Natural Gas Act" is not supported by substhatial 
evidence and is, infact, contrary to the evidence. 


3, The letter-order of March 17, 1969 is unlawful in that the 


> | 
: | 


Commission has not made the essential findings of fact sess by the 
Natural Gas and Administrative Procedure BES with respect to the 

nature and existence of the alleged emergency and the evidentiary facts 
‘submitted in Penn Gas' ere answer in opposition to the joint appli- 


Cation for temporary authorization, which verified answer disclosed 


there was no gas supply emergency, but ae a desire upon the part of 
| 
the joint applicants to substitute a new gas supply arrangement, which 


“ ; 
they alleged to be in their greater economic interest, for an existing gas 


supply arrangement. 
4. The letter-order of March 17, 1969 is unlawful in that the 
second proviso of Section 7(c) of the Act does not authorize the issuance 


of a temporary certificate to Meee and Home. 


5. The Commission erred in failing to find that the proposed 


operations of Manufacturers and Home were not necessary to enable 
Manufacturers to supply Home with its natural gas weeanerents com- 
mencing November 1, 1968 and to enable Home to aonee its market re- 
quirements commencing November 1, 1968. | 
6. The Commission erred in failing to consider and make find- 
i 


ings with respect to the facts presented in Penn Gas' verified answer 


in opposition to the joint application for temporary certificate. 
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7. The letter-order of March 17, 1969 is uniawful in that it is 
arbitrary, capricious, not in accordance with law, and is in excess of 
the Commission's statutory power and authority. 

8 In the circumstances of this case, the Commission's issu- 
aioe its letter-order of March 17, 1969 without hearing was a gross 
abuse of discretion and was an unlawful denial of due process of law. 

9. The letter-order of March 17, 1969 is unlawful in that with- 
out compliance with the requirements of Sections 4 and 5 of the Act, said 
letter-order changes, peer: and abrogates existing rates, charges, 
classifications, services, regulations, practices, and contracts between 
Manufacturers and Home and between Manvfacturers and Penn Gas. 

10. The letter-order of March 17, 1969 is cofcegfiet in that in 
violation of the requirements of the Natural Gas Act no rate schedule 
is on file governing the proposed operations as a eee eee of which 
there are no means by which the proposed operations can be economically 


evaluated, controlled, and regulated and compliance with the rate stand - 


ards of the Act assured. 


1l. The letter-order of March 17, 1969 is unlawful in that Penn 


Gas was denied due process of law. 

12. The letter-order of March 17, 1969 is unlawful in that the 
Commission has by that order authorized an unduly preferential arrange- ° 
ment pursuant to which Manufacturers will be delivering natural gas to 
Home in quantities substantially = excess of the contract demand there- 
tofore in effect between them without Home paying to Manufacturers 


the contract demand charges that Manufacturers exacts from its other . 


sustomers. United Fuel Gas Co., G-11060, 19 FPC 300. 
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STATEMENT IN SUPPORT OF 
SPECIFICATIONS OF ERROR 


Manufacturers and Home on October 10, 1968 alleged that they - 


faced "a serious emergency" commencing November l, 1968 (Joint App. 
for Temp. Auth., p. 5). Manufacturers, it was alleged, wedala not 
supply the level of requirements needed by Home if" Manufacturers and 
Home “continue to operate as separate, noncoordinated companies with- 
out the construction of a 10.1 mile loop"' on Manufacturers' system which 
could not be authorized by the Commission and constructed "in time to 
enable Manufacturers to supply Home the required level of service under 
noncoordinated operations commencing November 1, 1968" (Ibid. ). 

The Commission did aes act on the joint application for tempor- 
ary authorization until Maken 17, 1969, five months after the application 
was filed, four and a half months after November 1, 1968, the date when 
the alleged emergency was to begin, and after the 1968-1969 heating 
season, when demands for gas are at their peak, was over. : These 
facts alone refute the claims of Manufacturers and Home of s gas supply 
emergency commencing November 1, 1968 and expose as without founda- 
_ tion in fact the Commission's conclusion of March 17, 1969 that an emer- 
gency exists within the meaning of the second proviso of Section 7(c) of 
the Act based on the allegations of Neanacncoerere and Home oe Octo- 
ber 10, 1968. 

The Commission's order is totally devoid of any findings which 
disclose the monet or path by which it reached that anfouided conclu- 
sion. i 


——— Ene 


1 The flow diagrams in the application were confined to the 1968-1969 
heating season. 
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It is an odd "emergency", alleged to commence on November 1, 


1968, the beginning of the 1968-1969 heating season, unless operations 
were coordinated, which was able to wait fon Commission action until 
" March 17, 1969, over five months, without such operations all through 
the peak gas demand seco 
The answer is, of course, that Bs emergency within the meaning ~ 
of the second proviso of Section 7(c) existed when the application for 


temporary authority was filed on October 10, 1969, there was none 
commencing November 1, 1968, and there was none on March 17, 1969 
when the Commission acted. There never was an emergency and there 
is now no emergency. 
The patent unlawfulness of the letter-order is not overcome by 
attaching conditions to the grant of temporary authorization with respect 
-to bookkeeping and billing. _The bookkeeping and billing conditions are 
irrelevant to the eon of the lawfulness of the letter-order. The 
conditions cannot create lawful authority where none exists, ania cannot 
immunize illegal action from challenge. The Commission should re- 
spect the limitations on its authority under the second pEoviso of Sec- 
‘tion 7(c). 
. In its verified answer opposing the application, Penn Gas stated 
(pp. 11-12): 
| Finally, the alleged necessity of having the addi- 
tional Contract Demand by November 1, 1968, is with- 
out support and cannot be supported. November 1 is 
the beginning of the contract year; this is the only sig- 
nificance of that date. Obviously, in the heating season 


Rockland and Central Hudson are taking their gas re- 
quirements at the maximum demand or substantially 
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close to maximum demand, It is in the summer months 
that Rockland and Central Hudson will be taking most - 
of the additional 6, 604, 100 Mcf. Consequently, Appli- 
cants' claim that the additional Contract Demand and 
facilities would be needed by November 1, 1968, will 
not stand scrutiny. There is ample time to build facil- 
ities, if they were necessary, which they are not. 
There is ample time for hearing to determine the pub- 
lic interest and the best means of accomplishing the 
public interest. 


Penn Gas was correct and events have confirmed the correctness of 
its position. Yet, the Commission, without mention of Penn Gas’ oppo- 
sition and its verified answer and without hearing, although there was 
ample opportunity to investigate the allegations of the appticants through 
hearing, makes the unfounded statement on March 17, 1969 that an emer- 
_ gency commenced November 1, 1968. | 

Without extending this statement in support of this application 
for rehearing, suffice it to say that Penn Gas was also correct in its 
answer in opposition to the temporary authorization on the ground that 
there was no unforeseen combination of circumstances that risulted in 
‘a gas shortage demanding immediate action. Penn Gas established, 
é . 


" after a review of the chronology of events, that there was no unforeseen 


combination of circumstances. Manufacturers and Home knew as early 


as February 2, 1968 that an additional volume of 6, 604, 100 Mcf would 
be | 


be needed by Home if Home established a commodity rate of 32¢ per 
Mcf or less; Manufacturers and Home knew also they could slot assume 

that the additional volume would be available through the Seenees oper- 

ations because they were on notice as early as March l, 1968 that the 


proposed operations would be opposed; that Home, with the aid and con- 
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sent of Manvfacturers, nevertheless knowingly and deliberately estab- 


lished Home's commodity rate at 3l¢ per Mcf; that the 6, 604, 100 Mcf 


was available to Manufacturers for delivery to Home without the construc- 


tion of additional facilities, without the purchase by Home of additional 
contract demand from Manvfacturers, and without the proposed operations; 
anda that Manufacturers and Home were not interested in the availability 

of the gas except through the proposed operations and deliberately chose 
to pursue that operations route. 

An emergency within the meaning of the second proviso of Sec- 
tion 7(c) does not exist where gas is available as it was to Manufacturers 
and Home without the proposed operations. Their preference for the 
economics of one arrangement over another does not constitute a gas 
shortage emergency under the second proviso of Section 7(c) of the Act. 
Such preference may bel achieved only through compliance with the re- 
quirements of Sections 4 and 5. 

The Commission may not through a temporary certificate author- 
ize, a it has, ‘changes in rates, charges, contracts, practices, regu- 
lations, terms and conditions of service. These may be effected, if at 
all, only after compliance with Sections 4(a) and (e) and 5(a) of the Act. 

The Commission may think its bookkeeping and billing condi- 
tions maintain the status quo as to these matters, but the fact is, as 
Manvfacturers and Home advised the Commission in their application 
for temporary authorization (p. 2), under the proposed operations the 
status quo cannot be maintained. They said (p. 2): 

‘Under coordinated operations, Manufacturers 


would discontinue the separate billing of interstate gas 
to Home and the combined market requirements of the 
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customers of Manufacturers and Home would be fur- 
nished in a manner which would utilize most effectively 
the interstate pipeline and storage facilities of Manu- 
facturers and Home to the maximum advantage of both 


companies and their customers. 


In short, the proposed operations ‘wipe out the revenue-cost ar comanng 


transactions between Manufacturers and Home for the sale and purchase 


of gas. There is more than mere integration and Sotercommection for 
maximum economy and flexibility of operations. There is a de facto 


merger of Manufacturers and Home through a radical rate and contract 
| 
abrogation without a hearing and determination that the proposed opera- 


tions are just, reasonable, not unduly discriminatory, and non-preferen- 


tial, and without a determination that Manufacturers’ rates, charges, 


terms and conditions of service under the proposed operations are just, 


reasonable, not unduly discriminatory and preferential. 


STATEMENT IN SUPPORT OF STAY 
* OF LETTER-ORDER 
| 
The Commission issued the temporary authorization on condition 


that Home and Manufacturers "maintain their books and records in such 
a manner that in the event the Commission denies the companies a per- 


manent certificate, Manufacturers and Home may resume individual 


operations", and that they continue to "bill their respective dustomers 


at each company's filed rates, tose ares subject to refund at Dockets 

Nos. RP69-16 and RP69-17 upon their effectiveness" (Letter Order, p. l). 
Presumably, the Commission attached these conditions in an 

effort to and in the belief that the conditions would prevent nediate 


| 
ind irreparable injury to Penn Gas and other customers of Manufacturers. 


S12 
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These conditions, however, are futile. Penn Gas is subjected to imme- 
@iate and irreparable injury. 

Under the proposed operations, as Manufacturers and Home put 
the Commission on notice in their application, and have since confirmed 
by letter of March 28, 1969 (Appendix A to this application), Manufac- 
turers' rate schedule for the sale of gas to Home is nullified. There 
is no longer any rate schedule between Manufacturers and Home, no 
longer any billing under that or any rate schedule, and no payment by 
Home to Manufacturers fee the transactions between them. As a conse- 


quence, the books and records of Home and Manufacturers will not and 


cannot reflect a transaction between them, and there is no basis upon 


’ which the flows of gas between them are to be evaluated and paid for 


under the proposed operations. 
In the absence of a rate schedule controlling the flow of gas be- 

_tween Manufacturers and Home under the proposed operations, there 
are no publicly available records showing Manufacturers’ revenues 

from all of its gas sales and Home's total operating expenses, includ- 
ing cost of gas purchased. There are, therefore, no public records for. 
determining whether Manufacturers’ rates are just, reasonable, not 
unduly discriminatory, or preferential. This is an immediate and irrep- 
arable injury to Penn Gas flowing from the letter-order of March 17, 


1969. 


‘ 


A basic requirement of the Natural Gas Act (Section 4), imple- 
mented by the Commission's regulations, is that an effective rate sched- 
ule must be on file for gas transactions under the Act. The purpose of 


the requirement is obvious. It is to protect customers from unjust, un- 
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reason-ble, unduly discriminatory or preferential rates. the letter- 
order of March 17, 1969, which wipes out the existing rate schedule 
between Manufacturers and Home and requires no substitute schedule 
to evaluate, control and regulate the proposed operations in accordance 
with the rate standards of the Act, flouts these requirements with imme- 
‘diate and irreparable Sine to Penn Gas. : 

Sections 4 and 5 of the Act authorize a customer to file a complaint 
against a rate schedule for violation of the standards of the Acct. Penn 
Gas* rights under such Sections are immediately and irreparably injured 
because there is no rate schedule governing the proposed operations which 
obviously bear on the reasonableness of rates to Penn Gas from Manufac- 
turers. 

| 


Penn Gas also suffers immediate and irreparable injury from 


Manufacturers' loss of revenues produced by the letter-order of March. 17, 


1969 since the revenues previously received by Manufacturers from the - 
sale of contract demand gas to Home are no longer available to reduce 


Manufacturers' cost of service to Penn Gas. 


In addition, in the event of denial of a permanent certificate, the 
| 
Commission does not and cannot make provision for the restoration of 


the status quo ante for the interim period of operations,and the fact is 


that there will be no records and no basis for such restoration. 


The Commission refers to RP6I- 16 and RP69-17 in which Manu- 
facturers and Home, ecpecvely have filed rate increases, and pro- 
vides that each shall bill their respective customers at each company's 


proposed increased rates upon their effectiveness, subject to refund. 


82 
The Commission does not require that Manufaciurers bill Home pursu- 
ant thereto. Presumably, the Commission somehow labors under the 
impression that this provision will save Penn Gas harmless. But what 
the Commission apparently does not realize is that the rate increases 
are based on non-coordinated operations and that under the proposed 
operations the just and reasonable cost of service for Manufacturers 


end Home can no longer be determined separately because there is no 


longer any basis established for the determination of the cost of service 


between Manufacturers and Home. Penn Gas' injury flowing therefrom 
is immediate and irreparable. 

The fact that operations are to be coordinated does not mean 
that there is no need for a rate schedule and financial accounting between 
Manufacturers and Home, since it is only through such a rate schedule 
and financial accounting that a just and reasonable cost of service can 
be determined for each company. This requires a rate sepieacte for the 
coordinated operations. Indeed, this is evident from the many rate 
schedules on file with the Commission under the Federal Power Act 


which provide rates and charges for the members of a coordinated or 


integrated operation. The authorization of operations without a rate 
schedule immediately and irreparably injures Penn Gas. 

WHEREFORE, Pennsylvania Gas and Water Company prays that: 

1. The Commission stay the letter-order issued March 17, 
1969, pending consideration of this application for rehearing; 

2. The Commission grant rehearing of its letter-order issucd 


March 17, 1969, vacate said letter-order, and deny the application for 
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| 
temporary ceriificaie of Manufacturers and Home to coordinate their 


| 
operations; 


3, In the event the Commission denies this application for rehear- 
‘ing, the Commission further stay the letter-order issued March 17, 

. | 
1969, pending expiration of the time for filing a petition for review; and 


4, The Commission grant Pennsylvania Gas and Water Company 
such other and further relief as ma 


. proper. 
[Subscription Omitted in Printing] 
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The Manufacturers Light and : 
Heat Company and Docket No. CP68-364 
Home Gas Company 


‘ORDER DENYING REHEARING 
(Issued May 16, 1969) 


On April 16, 1969, Pennsylvania Gas and Water Company 

(Penn Gas) filed an application for rehearing of our letter 

order issued March 17, 1969, in which we granted, pursuant 

to Section 7(c) of the Natural Gas Act and Section 2.57 of 

‘the Commission's Rules of Practice and Procedure, a conditioned 
‘temporary certificate to two affiliated natural gas companies, 
Manufacturers Light and Heat Company (Manufacturers) and 

Home Gas Company (Home), 1/ authorizing them to coordinate 

their operations in certain respects and,pursuant to such 
coordinated operations,to make additional annual sales of gas » 
amounting to 6.6 million Mcf to Home's two principal nonaffiliated | 
customers, Orange and Rockland Utilities, Inc. (Rockland) and 
Central Hudson Gas and Electric Corporation (Central Hudson). 

These additional volumes will be sold to Rockland and Central 
Hudson at 30.98¢ per Mcf (hereinafter rounded to 31¢), which 

is the commodity rate under Home's presently effective CDS-1 

rate schedule, and will enable these customers to increase 

their annual load factors from 40 percent--load factor levels 

which have prevailed for approximately 10 years--to almost 


1/_ We also refer to these two companies jointly as the 
Applicants. 
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100 percent. This sudden and substantial increase in the market. 
for gas appears to be attributable to the recent settlement 

of Home's rate proceeding in which its commodity rate was 

reduced from 38.48¢ to 3l¢ as part of the general restructuring 
of its tariff (along with those of the other companies 

comprising Columbia Gas System, Inc., including Manufacturers). 2/ 


Penn Gas contends that our letter order was unlawful 
because the Applicants have not established that an emergency 
exists within the meaning of Section 7(c) of the Natural Gas 
Act and that it is therefore not permitted by the Act. 
Additionally, it argues that the authorization granted by the 
Commission was unnecessary to enable Manufacturers and Home 
to meet their market requirements; that the issuance of the 
letter order was an abuse of discretion and an unlawful denial 
of due process of law; that the letter order unlawfully changes 
existing rates between Manufacturers and Home and between 
Manufacturers and Penn Gas; that there is no rate schedule 
on file governing the proposed operations in violation of the 
Act; and that the Commission has unlawfully authorized a 
preferential arrangement whereby Manufacturers will deliver 
natural gas to Home in excess of its contract demand volumes 
without requiring Home to pay Manufacturers the related 
contract demand charges required of other customers by 
Manufacturers. For. reasons stated hereinbelow Penn Gas' 
arguments are rejected and we again find that the temporary 
authorization issued on March 17, 1969, was required by the 
public convenience and necessity and lawfully issued under 
the Act. We find, also, that Penn Gas’ request for a stay of 
our letter order should be denied. | 


The underlying thrust of Penn Gas' application for 
rehearing is that, contrary to the apparent intent of the 
Commission's letter order, the rights of Manufacturers’ other 
See 
2/ See Manufacturers Light and Heat Company, 40 FPC 

and Home Gas Company, 40 FPC , Order Approving Rate 

Settlement Agreement and Releasing Refunds, both orders 

were issued on October 8, 1968, in Docket No. RP66-5 


and RP66-6, respectively. 


Docket No. CP68-364 ia 


customers to protection against any adverse impact of the 
temporary authorization in the event a permanent certificate 

is denied will not be maintained during its term because 
Manufacturers intends to discontinue the separate billing of 
interstate gas to Home (Application for Rehearing, p. 8). Thus, 
it is contended, "the proposed operations wipe out the revenue- 
cost accounting transactions between Manufacturers and Home 

for the sale and purchase of gas" and thereby render impervious 
to correction any resulting discriminatory rate treatment imposed 
upon Penn Gas, and, presumably, other customers of Manufacturers 


(ibid. ). ; 


In their application for a temporary certificate the 
Applicants proposed to commence coordinated operations under 
a single joint tariff but with two sales zones, one being 
the area now served by Manufacturers and the second being 
that presently served by Home, with the zone rates equal to 
those previously charged by Manufacturers and Home, respectively. 
However, we expressly conditioned the temporary to require the 
Applicants to do the following: 

(1) maintain books and records in such a manner 
that in the event the Commission denies the 
companies permanent certificate Manufacturers 
and Home may resume individual operations; and 


(2) bill their respective customers at each company's 
tiled rates, including rates subject to refund at Docket 
Nos. RP69-16 and RP69-17 upon their effectiveness * 


Further, the temporary authorization was expressly issued "without 
prejudice to such final disposition of the application for 
certificate as the record may require." . 


By the attachment of these conditions, in addition to 
the general language set forth above, we contemplated that the 
elimination of the sales relationship between Manufacturers 
and Home during the term of temporary authorization, would 
permit these affiliates of Columbia System to make the 


*This paragraph is reproduced as corrected pursuant 
to Commission Errata Sheet (R.544). 
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additional sales to Rockland and Central Hudson --without 
disrupting the Commission's regulation of them on an individual 
company basis-- pending final resolution of the propriety 

of the arrangement. Except for the interim suspension of 
their service agreement, the Applicants have no authority 
under the temporary to make any changes to their separate 
tariffs and rate schedules on file with the Commission, or 

to effectuate any changes to their corporate books and 
records maintained pursuant to the Commission's Uniform 
System of Accounts, prescribed under the Natural Gas Act. 
Moreover, the Applicants have repeatedly stated in their 
_Pleadings herein that they will have available all the data 
temporary certificate if required. (E.g., Application for Tempo- 
rary Application, pp. 6-7 and Applicants' Answer to Pdnn -Gas 
Application, pp. 6-7 and Applicants’ Answer to Penn Gas 
Motion for a Stay, p. 4). The only material cost component 
which arguably would not be readily available in regularly 
maintained accounts, as a result of the suspended service 
agreement, would be Home's contract demand volume. However, 
inasmuch as Manufacturers' "books will also reflect all 
deliveries of gas between Manufacturers and Home," it will be 
possible to impute an appropriate demand volume based on 
actual deliveries, if that becomes necessary in rate- 

making proceedings having part or all of the term of the 
temporary included in the test period. In this connection, 
it should be noted that the test periods involved in the 
Applicants’ pending individual company rate cases antedate 
March 17, 1969, the date of commencement of operations under 
the temporary authorization. 3/ 


ee H 
2 | 


3/ Both Manufacturers and Home have rate increase applications 
pending before the Commission in Docket Nos. RP69-16 and © 
RP69-17, respectively. By order issued February 4, 1969 
41 FPC ___, we suspended the proposed increases until July © 
10, 1969, and provided for a hearing thereon. On April 15, 
1969, these companies, along with 4 other affiliates of the | 
Columbia Ges System, Inc. filed additional simultaneous 
rate increase applications in Docket Nos. RP69-32 and 
RP69-33. See Columbia Transmission Company, Docket No. 
RP69-28, et al.; Notice of Proposed Changes in Rates and 
Charges, issued April 22, 1969. 
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Under these circumstances we do not see that the temporary 
authorizes "changes in rates, charges, contracts, practices, 
“regulations terms and conditions of service" detrimental to the 
rights of the parties to the permanent certificate proceeding 
or any rate case involving Manufacturers or Home. Certainly, 
no such threat of irreparable damage has been shown by Penn 
Gas. 


Passing to Penn Gas' other contentions we think that 
the emergency responded to by the Commission was an evident 
one. Home's two principal customers were contractually 
entitled to additional annual volumes of gas and Home was 
obligated to use "due diligence" to provide such volumes ; 
and importantly, the Applicants asserted in their certificate 
application that they were able to deliver the additional : 
volumes without the construction of any new facilities. 


Under noncoordinated operations Manufacturers’ delivery 
of the incremental volumes would have required additional 
facilities and volumes would have been sold at an annual 
$586,444 loss to Home because Home already purchases gas from 
Manufacturers which, at 2a 100 percent load factor, has a 
combined demand/commodity unit cost of 39.86¢. The resale 
of these yolumes at 30.98¢ would have resulted in a 8.88¢ 
unit loss. Therefore, to satisfy the requisite incremental 
6.6 million Mef requested by its customers under their 
existing contracts, Home either had to increase its contract 
demand from 74,000 Mcf to 94,500 Mcf per day and pay a 
minimum of 39.86¢ per Mcf for the additional volumes, or 
obtain the same volumes ‘through coordinated operations which 
promise to have operational cost savings. 


The Commission further finds: 


The assignments of error and grounds for rehearing set 
forth in the application filed by Pénn Gas on April 16, 1969, 
present no facts or legal principles which would warrant any 

e in or modification of the Commission's letter order of 
March 17, 1969. 
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The Commission orders: 


The application for rehearing and the request for a 
stay of our March 17, 1969, letter order included therein, 
filed on April 16, 1969, in this proceeding are denied. 


By the Commission. 


(SEAL) 


Gordon M. Grant, 
Secretary. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23051 
Pennsylvania Gas and Water Company, Petitioner 
Ve. 
Federal Power Commission, Respondent 


Manufacturers Light and Heat Company 
and Home Gas Company, Intervenors 


On Petition to Review an Order 
of the Federal Power Commission 


BRIEF FOR THE FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE ISSUES PRESENTED 


1. Whether the temporary certificate provisions 


of Section 7(c) of the Natural Gas Act may be used to 
provide needed additional gas supplies to an existing 
customer of a pipeline where final action on the perma- 
nent certificate required to make such a sale = an 


annual basis cannot be completed prior to the time the 


gas will initially be needed. 


2. Whether the Commission's grant of a temporary 
certificate allowing two affiliated pipelines to operate 
as a single coordinated entity, subject to conditions 
under which 'the status quo ante would be restored if 
final action on the application led to rejection of the 
coordinated ‘operation, was a reasonable emergency solution. 

COUNTERSTATEMENT OF THE CASE 

This case arises from the challenge by petitioner, 

Pennsylvania Gas and Water Company (Penn Gas), of the 


grant by the Commission of a temporary certificate per- 


mitting the coordinated operation of Manufacturers Light 


and Heat Company (Manufacturers) and Home Gas Company 
(Home), two subsidiaries of the Columbia Gas System. 
The petitioner is a distributor of gas in certain areas 
of Pennsylvania, and purchases a portion of its gas re- 
quirements from Manufacturers. The temporary was issued 
on March 17, 1969 (R. 490-491). Rehearing was denied 
by order of May 16, 1969 (R. 538-544). 

Manufacturers sells gas at wholesale to a number of 
distribution companies in Pennsylvania, Ohio, and West 


Virginia, and to its pipeline affiliate, Home. Home 


operates a pipeline in New York State and its customers 
include Orange and Rockland Utilities, Inc. (RockLand) 
and Central Hudson Gas and Electric Corporation (Central 
Hudson), two distribution utilities in New York state, 
which are Home's largest non-affiliated ees For 
about ten years before this case arose, both Rockland 
and Central Hudson purchased gas from Home at a load 
factor of approximately 40 percent (R. 181) Their 
purchases were substantially lower in the summer than 


in the winter. By the time Home in 1968 requested 


Commission approval of the settlement of rate cases 


substantially reducing its applicable rates (particu- 


larly the commodity component of the two-part, contract 


demand rate) and removing restrictions on boiler fuel 
2/ | 
use, Rockland and Central Hudson had indicated their 


1/ Load factor may be defined as the ratio of average 
daily volumes delivered to the contract demand, i.e., 
the daily volume which the seller is contractually obli- 
gated to deliver. 


2/ The settlement was approved in Home Gas Company, 40 
FPC 1008 (1968). It reduced the commodity rate for con- 
tract demand service from 34.5 to 31 cents. The restruc- 
tured tariff approved by this settlement, along with 
similar restructured tariffs approved for other Columbia 
companies, had the effect of making their rates more 
competitive with those of other pipelines. For a discus- 


: | 
sion of the non-competitiveness of the prior rates see 


Atlantic Seaboard Corp. v. F.P.C., __ AppDC » 404 
F. 2d 1268 (1968); Atlantic Seaboard Corp. v. F.P.C., 
397 F. 2d 753 (CA4, 1968). | 


intention to increase substantially their off-peak purchases 
so that their purchases from Home, in the future, would 
be close to 100 percent load factor (R. 182, 358-364). 

This meant that once the Commission approved Home's 
restructured tariff Home would be under an obligation 
to supply the additional gas needed to Rockland and 
Central Hudson pursuant to its previously certificated 
contract obligations. Rockland and Central Hudson indi- 
cated their purchases would increase by about 6,600,000 
Mcf annually (R. 184). Home, however, had been purchasing 


its full contract demand from Manufacturers year round, 


i.e., at a load factor of 100 percent (R. 183, fn. 7) =p 


Accordingly, while Manufacturers had an obligation under 
its tariff (R. 159) to use due diligence to supply the 
increased needs to Home, fulfillment of Home's obliga- 
tion to Rockland and Central Hudson would require certi- 


ficate approval from the Commission. 


3/ This arrangement permitted the most efficient use 
of facilities (as between Manufacturers and Home) under 
the historical pattern of Rockland-Central Hudson purchases. 


To accomplish this, Home and Manufacturers filed, 
on June 20, 1968, a joint application for a certificate 
of public convenience and necessity permitting them to 
operate together on a coordinated basis to serve the 
increased needs of Rockland and Central Hudson. The 


application stated that non-coordinated operation, i.e., 


the continued operation of the affiliated companies as 


completely separate entities, would have serious defi- 
ciencies as a means of serving these loads (R. 183-186). 
Because Home was already taking gas from Manufacturers 
at a 100 percent load factor Home's increased needs 
under separate operation would, it was asserted, Peete 
Home to increase its contract demand from Manufacturers 
from 78,200 to 94,500 Mcf per day (R. 184, 385) and! 
Manufacturers would in turn have to increase its contract 
demand from its supplier, United Fuel Gas (R. 183, 185, 
367-370), by 11,000 Mcf per day and would have to build 
a 10.1 mile loop in its system, at an estimated cose of 
$1,310,000 (R. 185, 374-375). The application explained 
that such construction would be unnecessary if Home and 
Manufacturers were permitted to function as a single 


unit for operational and ratemaking purposes, for while 


4/ 
Manufacturers had an ample valley in its purchases 


from United Fuel to meet the increase in the annual 
requirements of Rockland and Central Hudson, this gas 
could be used for this purpose only if Manufacturers 
had Home's storage available to it (R. 183-184). 

It was also stated that while Home's contract demand 
associated with its purchases from Manufacturers would 
have to be increased under continued non-coordinated 
operations, its customers would, on the other hand, not 
increase their contract demands with Home, but merely 
fill up théir valley requirements by taking gas up to the 
100 percent load factor level to which they were already 
entitled. Consequently, Central Hudson and Rockland 


would incrementally pay only the 30.98 cent commodity 


charge for the additional gas under existing rate sched- 


ules (there being no additional demand involved). But 


to obtain this gas under non-coordinated operations Home 


4/ In this context, "valley" means the summertime reduc- 
tion intakes below 100 percent load factor. 


would be required to pay Manufacturers for additional 
demand as well as additional volumes of gas, or a nini- 
mim of 39.86 cents per Mcf (the combined demand acai 
commodity charges at 100 percent load factor). Viewing 


Home separately this would result in a loss of 8.88 


cents per Mcf (R. 436-437) or more than $586,000 on the 


total additional volumes of 6,604,100 Mcf per year. 
Accordingly, Manufacturers and Home presented as 


their proposed solution to the supply problem a plan for 


coordinated operation of the two companies. The coordi- 
nation plan was summarized in the application (R. 180- 


181) as follows: 
| 
* * * [T]he present service agreement between 
Manufacturers and Home would be cancelled, 
Manufacturers would discontinue the separate 
billing of interstate gas to Home and the : 
market requirements of the customers of Manu- 
facturers and Home would be furnished in a 
manner which would utilize most effectively 
the interstate pipeline and storage facilities 
of Manufacturers and Home to the maximum advan- 
tage of both companies. Jurisdictional sales 
hereafter by Manufacturers and Home would be 
made under a joint FPC gas tariff containing | 
the provisions set forth in Exhibit P [R. 270- 
340]. The joint tariff would supersede and | 
cancel the FPC gas tariffs of Manufacturers 
and Home currently in effect. This proposal | 
thus contemplates that Manufacturers and Home 
would operate as a single unit for all FPC 
regulatory and ratemaking purposes. * x * 


The proposed joint tariff referred to retained the same 
rates as proposed in the individual companies’ then- 
pending rate settlements, with two rate zones: one for 
Manufacturers' customers at Manufacturers' rates, and 
the other for Home's customers at Home's rates. But 
the tariff also included a proposed minimm commodity 
obligation requiring customers to pay for minimum amounts 
of gas, even if not taken. No such provision had pre- 
viously been applied by either Manufacturers or Home. 

The Commission published notice of the application 
on July 3, 1968 (R. 386-387). Several petitions to 
intervene followed, including that of Penn Gas (R. 394- 
401). 

On October 8, 1968, the Commission approved the 
rate settlement proposed by Home, referred to oso 
and on October 10, Manufacturers and Home filed their 
application for the temporary certificate here in issue 


(R. 432-443). In this application Manufacturers and 


5/ Since that time, Home and Manufacturers have requested 
rate increases, now pending in Docket Nos. RP69-16, RP69-17, 
RP69-32, and RP69-33 (R. 541). The rates proposed in 
Docket Nos. RP69-16 and RP69-17 became effective subject 

to refund in part on May 15, 1969, and in part on July 10. 
The RP69-32 and RP69-33 increases will become effective 
subject to refund on November 1, 1969. 


Home reiterated many of their earlier statements relating 
to the application for a permanent certificate and 
emphasized that the coordinated operation Sort od 
not involve the construction of any new facilities 
(unlike the alternative of securing new contract demand 
from Manufacturers). The application further stated 
that the 10.1 mile loop of pipeline required if the 
coordination plan were rejected could not be built by 
November 1, 1968, which in the applicants’ view was the 


date on which it would be needed. Finally, Manufacturers 


and Home, in order to avoid prejudice to any other 
parties while the proceedings on the permanent certi- 
ficate were in progress, undertook (R. 439-440): 


* * * to maintain separately on their books | 
the revenue received, property accounts and > 
operating expenses. The books of the com | 
panies will also reflect all deliveries of 
gas between Manufacturers and Home, together 
with such other records as may be required 
for appropriate analysis of the individual 
operations of Home and Manufacturers within 
the coordinated operations proposed in this 
proceeding. * * * 


The applicants also agreed to suspend for the duration 


of the temporary certificate the proposed minimum pill 
provision, which had drawn objections from several par- 


ties, including Penn Gas, in connection with the permanent 


certificate application. | 
| 


On October 22, Penn Gas filed an opposition (R. 444- 
460) to the grant of a temporary certificate, arguing 
that no emergency existed since the increased needs of 
Rockland and Central Hudson were foreseeable at the time 
Home agreed to settle its rates and since valley gas from 
Manufacturers was physically available to supply their 
needs, possibly under some form of new off-peak rate 
schedule. It also asserted that the temporary certifi- 
cate procedure could not be used to "abrogate" tariffs 
and service agreements under which Manufacturers sold 
gas to Home, and each of them to their respective cus- 
tomers; and that Penn Gas would allegedly be injured by 
the shifting of Home's higher costs to Manufacturers' 
customers. The opposition also alleged that the pre- 


judice to Penn Gas was immediate, and not cured by the 


"mere bookkeeping” arrangements proposed by Manufacturers 


and Home to avoid prejudice to their customers. Rockland 
and Central Hudson filed statements (R. 464-470) in 
support of the coordinated-operation proposal. 

In an’ answer to Penn Gas’ objections, Manufacturers 
and Home stated (R. 475) that the alternatives to coor- 
dinated operation would also involve Commission authori- 


zation and, possibly, opposition by Penn Gas or other 


parties. They noted further that under cpoetiacedh 
operation there would be no necessity for new service 
agreements with customers; the only change in extectns 
contracts would be the temporary suspension of the : 
Manufacturers-Home service agreement for the duration 


6/ 
of the temporary certificate (R. 476). 


On March 17, 1969, the Commission, finding that an 


emergency existed within the meaning of Section 7 of the 
| 


Natural Gas Act, issued a letter order granting a condi- 

tioned temporary certificate for the coordinated opera- 
fa 

tion of Home and Manufacturers (R. 490-491). It. 


6/ This response also pointed out that Penn Gas was the 
sole objector to the coordination plan, that Penn Gas' 
purchases from Manufacturers were sharply declining 
(R. 477-478), and that Penn Gas' evident intention was 
to transfer as much of its business as possible to. 
another supplier, if it could obtain Commission approval. 
Penn Gas has pending, in Docket No. CP69-100, an applica- 
tion for authorization to take from Transcontinental Gas 
Pipe Line Corporation 23,845 Mcf per day, representing 
by far the greater part of its present purchases from 
Manufacturers, although its 18-year service agreement 
with Manufacturers, effective on November 1, 1967, |still 
has 16 years to run (R. 175). 

| 
7/ Concurrently, it issued an order permitting inter- 
vention by the various parties seeking to intervene, and 
setting the matter for hearing on the question of a per- 
manent certificate (R. 492-495). A prehearing conference 
was held on May 1, 1969. As of the time of writing, the 
hearing before the examiner has been almost completed. 


included conditions designed to protect the customers of 
Manufacturers and Home: 


* * * that (1) the companies maintain their 
books and records in such a manner that in the 
event the Commission denies the companies a 
permanent certificate Manufacturers and Home 
may resume individual operations; (2) the 
companies will bill their respective customers 
at each company's filed rates, including rates 
subject to refund at Dockets Nos. RP69-16 and 
RP69-17 upon their effectiveness, and will 
not impose any minimm annual commodity bill 
against any customer; and (3) the granting 

of this temporary certificate will have no 
effect on the jurisdiction of the Securities 
and Exchange Commission to consider the issue 
of the retainability of Home Gas Company as 
part of the integrated natural gas system of 
The Columbia Gas System, Inc. * * * 


The Commission further ordered that the grant of the 
temporary certificate was to be "without prejudice to 
such final; disposition of the application for certifi- 
cate as the record may require." of 

Manufacturers and Home commenced coordinated oper- 
ations, effective March 18, and suspended their service 


agreement pending the outcome of the permanent certifi- 


cate proceeding (R. 496). 


8/ Commissioner Bagge did not participate in the issu- 
ance of the temporary certificate or in the order denying 
rehearing. 


On April 16, 1969, Penn Gas applied for rehearing 
of the order granting the temporary and a stay of its 
effectiveness (R. 503-515). It repeated its contentions 
that there was no emergency, that the Commission had 


exceeded its Section 7(c) authority and allowed the | 


improper change or cancellation of existing rates, and 
that it was prejudiced by unduly favorable treatment of 
Home. It also insisted that the coordinated operation 
plan was not necessary to permit Home to serve its | 
customers, that a hearing should have been held, and 


that the Commission's action lacked substantial eviden- 


tiary support and proper findings, was arbitrary and 


capricious and denied Penn Gas due process of law. In 
support of its motion for a stay, Penn Gas contended 
that the harm to it was “immediate and izceparabie™ end 
that the conditions imposed in the temporary certificate 
would not accomplish their objective of protecting cus- 


tomers of Home and Manufacturers. 


— 


9/ Penn Gas has not sought a stay of the Commission's 
order in this Court. | 


On May 16, 1969, the Commission issued an order 
denying rehearing and the requested stay (R. ee 
The Commission pointed out that Penn Gas' principal objec- 
tion -- the alleged failure to protect Manufacturers' 
customers against harm for the period the temporary cer- 
tificate was in effect -- was negated by the conditions 
contained therein. In this respect, the Commission con- 
cluded that, contrary to Penn Gas' assertions, all the 
information necessary to regulate the companies on an 
individual’ basis would be preserved in (or would be 
derivable from) the records they had been required to 
keep for the interim period (R. 540-541). In these 
circumstances, the Commission concluded that there were 
no changes in rates or contracts detrimental to any 
party, and that Penn Gas had failed to show any irre- 
parable hurt (R. 542). The Coumission also reiterated 
its view that an emergency existed, noting that Home's 


customers were contractually entitled to the substantial 


annual amount of gas that could not be delivered without 


additional certificate approval of some type. 


The petition for review followed. 


10/ Page R. 544 is an errata sheet correcting typo- 
graphical errors in the original order. Where parts of 
the order affected by it are quoted in this brief, they 
will be quoted with the corrections incorporated with- 
out citation of the errata notice. Z 
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ARGUMENT 
I. THE COMMISSION WAS FULLY WARRANTED IN 
CONCLUDING THAT AN EMERGENCY EXISTED 
WITHIN THE MEANING OF SECTION 7(C) OF 
THE GAS ACT PERMITTING THE ISSUANCE OF 
A TEMPORARY CERTIFICATE 
Under Section 7(c) of the Natural Gas Act (15 
U.S.C. 717£(c)), infra, pp. 40-41, natural gas companies 
must obtain a certificate of public convenience and neces- 
sity prior to the construction of new facilities or 
the initiation of new services. While such a certifi- 


cate may be granted permanently only after a hearing 


with the participation of interested persons, Section 


7(c) also permits the Commission to “issue a temporary 
| 


certificate in cases of emergency, to assure the main- 
tenance of adequate service or to serve particular cus- 
tomers * * *," The Commission properly concluded that 
an emergency existed here warranting the issuance of 
temporary authorization for the coordinated operations 
by Manufacturers and Home sought to be permanently | 
certificated. i 

| 

The need for temporary authorization developed when 


Home's tariff was restructured, with Commission approval, 
{ 


to make its rates and services more competitive with those 


of other pipelines serving its market. Iwo of its cus- 
tomers, Rockland and Central Hudson, who had long been 
purchasing gas at a low load factor, elected to purchase 
much larger volumes of off-peak gas than they had for the 
prior ten years. Rockland and Central Hudson were, under 
their contracts, entitled to receive such additional gas 
without any new certificate authorization to Home. Manu- 
facturers, the sole supplier of Home, had an obligation to 
use "due diligence" to provide any increased contract 
demands of its customers, including Home. But since 
Manufacturers was selling to Home at 100 percent load 
factor at the contract demand authorized by the Commission, 
the furnishing of any additional firm supplies of gas by 
Manufacturers for Home's customers required some new certi- 
ficate authorization, regardless of which of several alter- 
natives for supplying the additional gas might be adopted. 
Manufacturers and Home proposed to deal with the new 
situation caused by the major change in the purchasing 
pattern of Home's principal customers by coordinating their 
operations (i.e., to operate as a single company for rate 


purposes) so as to make what they deemed to be the best 


utilization of their combined transmission and storage 


facilities, as well as available gas supplies. While 
they recognize they could continue to operate as two 
entirely separate entities for rate purposes under 


existing schedules, this would not only require approval 


of additional contract demand service by Manufacturers 
to Home but also require approval for the construction 
of new facilities costing about $1.3 million that the 
Columbia companies believe are unnecessary. Penn Gas' 


suggestion that existing facilities might also have 


been used by adding some type of off-peak service to 


Manufacturers' tariff would also have required certifi- 


cate approval. 

By the time the Commission approved Home's new rates 
in October 1968, it was apparent that the Manufacturers- 
Home proposal to coordinate operations could not be finally 
approved without a full hearing, particularly in view of 
Penn Gas' opposition. Moreover, the alternative of add- 
ing contract demand could hardly have received was 
approval in view of the allegations that the related con- 
struction was unnecessary and any new service would simi- 


| 
larly have had to have been subjected to considerable scrutiny. 


In March 1969, when the Commission granted temporary 
authorization for coordinated operations, it was clear 
that additional gas was required by Manufacturers and 
Home to meet the needs of existing customers before the 
Commission could complete consideration of the permanent 
certificate application. In these circumstances, the 
type of emergency contemplated by temporary certificate 
provisions of Section 7(c) of the Act was present, since 
the gas was needed "to assure maintenance of adequate 
service or to serve particular customers." 

In claiming that there was no emergency calling for 


temporary authorization Penn Gas has confused the conse- 


quences of one means of dealing with the emergency (i.e., 


additional contract demand) with the emergency itself. 

It has assumed that because Home and Manufacturers repre- 
sented that coordination would prevent a substantial loss 
to Home, the emergency consisted only in the possibility 
of such losses. In fact, as the Commission recognized, 
the emergency lay in Home's (and Manufacturers’) inability 
to meet their obligations under existing certificated 


arrangements. 


Penn Gas also objects that, because the emergency 


resulted from a rate reduction which Home was aware would 
invite larger purchases by Rockland and Central Hudson, 
it was foreseeable and hence no emergency existed a all. 
This suggests that Home and Manufacturers could have 
avoided the necessity of requesting coordinated mies 
tions had Home delayed reducing its rates to a level 
competitive with other gas suppliers and with competing 
fuels until the supply problems which might be erpacted 
to result from this action (assuming they could be pre- 
dicted with sufficient accuracy) could be resolved, 
after hearing, in certificate proceedings. It would 
indeed be strange if a result patently contrary to| the 
interests of the consuming public were compelled by the 


language of the Act. But it is not. There is nothing 


in the relevant language of Section 7(c) that says the 


triggering emergency must have been unforeseen or un- 
foreseeable or that it could not be brought on by the 
voluntary action, inter alia, of the applicant. There 
might, in other situations, be circumstances making the 
granting of the temporary authorization unwise, inappro- 


priate, or even contrary to the basic public interest 
| 


standard which controls the Commission's action under 
Section 7(c) and (e) of the Act. The Commission need 
not grant temporary authorization merely because there 
is an emergency within the meaning of Section 7(c). But 
likewise it need not refuse a grant of temporary author- 
ization otherwise required by the public convenience and 
necessity, merely because the emergency, though real, 
had foreseeable antecedents. 


There can be no doubt in the present case that 


Home's actions which led to the emergency were fully 


consonant with the basic objectives of the Act and by 
no means merely a device artifically to create an emer- 
gency. Home candidly stated that its relatively unin- 
spiring performance in its market area was the result 
of an uncompetitive rate level, and that it had been 
pressed in the past by its customers to rectify the 
situation (R. 479-480). 

Competition for loads, of course, is of public 
benefit, and the general policy of the Natural Gas Act 
in favor of low rates is furthered if a supplier with 


uncompetitive rates can reduce them to a competitive 


level. United States v. El Paso Natural Gas Co., 376 
U.S. 651 (1964); Atlantic Seaboard Corp. v. F.P.C., 
397 F. 2d 753 (CA4, 1968). Larger sales, such as may be 


generated by more competitive rates, in turn result in 
11 


better use of facilities and lower unit costs to, the 


consumer. 


In the past, the Commission has found that the high 


rates of certain Columbia System subsidiaries made ap- 
propriate the certification of other suppliers in their 
market areas in order to secure available savings to the 


consumer. Columbia Gulf Transmission Co., 37 FPC 118 
| 


(1967), affirmed sub nom. Atlantic Seaboard Corp. 
F.P.C., 397 F. 2d 753 (CA4, 1968); City of Hamilton, 
Ohio, 37 FPC 209 (1967), affirmed sub nom. Cincinnati 
Gas & Electric Co. v. F.P.C., 389 F. 2d 272 (CA6), 
certiorari denied, 393 U.S. 826 (1968); Home Gas co. Vv. 
F.P.C., 97 AppDC on F. 2d 253, certiorari denied, 


352 U.S. 831 (1956). The same policy objectives are 


11/ The present case is a particularly good illustra- 
tion of this fact, since the additional 6,600,000 Mcf 

to be purchased by Rockland and Central would be sup- 
plied through Home's existing system. And if the Columbia 
Companies are correct, under coordinated operations the 
additional deliveries would also permit more economic 
utilization of Manufacturers' facilities. 


12/ In this case Rockland and Central Hudson were 


authorized to receive gas from a supplier other than Home. 
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served by approving, as the Commission did in the earlier 
rate cases, rate reductions by the high-cost supplier. 
To forego these savings in the interest of avoiding a 
difficult, though soluble, supply problem would be to 
stand the policy of the Act on its head. 

The same inability to perceive the nature of the 
emergency facing Home and Manufacturers is apparent in 


petitioner's argument that, because no action was taken, 


or, apparently, asked for, to enable coordinated opera- 


tions to begin on November 1, 1968, there was no gas 
supply emergency at all. True, the Commission did not 
necessarily take literally the applicants’ statement 
that "[l]ack of permanent authorization of coordinated 
operations by November 1, 1968, therefore places Home 
and Manufacturers in an emergency situation on that date." 
(R. 474). As petitioner observes (Br. p. 20), most of 
the additional gas involved was for use in the summer 
months. This fact, however, is far from establishing 
that there was no emergency at the time the temporary 
was issued in March 1969, near the end of the winter 
heating season. Home was under a binding contractual 


obligation to deliver the additional gas to its customers, 


and absent Commission authorization would have been | 


unable to do in the summer months, when most of the 


additional gas was to be taken, since Home was already 


purchasing its full contractual and certificated sup- 
plies year round. The fact that the Commission waited 
a few months to act on the request for a temporary cer- 
tificate does not show that there was no emergency; it 
shows, if anything, merely that the Commission realized 
that the emergency would not arise during the 1968-1969 
heating Pe, Petitioner's attempt to imply that 
the Commission found that an emergency existed on Noven- 
ber 1, 1968 (Br. pp. 20-21) is completely without founda- 
tion. The Commission's temporary certificate order of 
March 17, 1969 (R. 490-491) simply states that "an 
emergency exists within the meaning of Section 7 of the 
Natural Gas Act" (R. 490). 

Neither is there any basis for petitioner's asser- 
tion (Br. pp. 21-22) that the Commission in erin re- 
hearing conceded that there was no emergency and shifted 


———— 


13/ Presumably petitioner is not suggesting that the 


Commission should not have taken the available time 
necessary to evaluate its arguments. 


the ground of its approval to consistency with the pub- 
lic convenience and necessity. The Commission not only 
explained the nature of the emergency but expressly 
stated (R. 542), that "we think that the emergency 
responded to by the Commission was an evident one." al 
Of course, the Commission also stressed the public 
interest aspects of its action. If it had not, its 


failure to do so would doubtless have been urged as 


error. 


14/ As a consequence, Penn Gas' further contention 
(Br. pp. 29-30) that the orders were "not supported 


by substantial evidence" also fails. For this argu- 
ment is no more than a repetition of the contention 
that (a) there was no emergency on November 1, 1968, 
and (b) that the Commission abandoned its reliance 
on the emergency as a basis for the temporary certi- 
ficate. Since nothing turned on the nature of the 
situation as of November 1, 1968, and, as has been 
shown, the Commission continued, in its order on 
rehearing, to base its action on the existence of 

a supply emergency, this contention is clearly with- 
out merit. 


II. THE COMMISSION'S TEMPORARY CERTIFICATION 
OF COORDINATED OPERATION BY MANUFACTURERS 
AND HOME WAS REASONABLE 
As we have seen, temporary certification of some 
type by the Commission was required to permit Home and 
Manufacturers to meet the gas supply requirements of 
their existing customers. While the coordinated opera- 
tions proposed by Manufacturers and Home may not have 
been the only solution available, the temporary approval 
thereof was eminently reasonable and was, as we ars | 
15 


below, without prejudice to the interests of Penn Gas or 


any other interested person. 


Temporary action which, as a practical as well as 


a legal matter, leaves to the Commission in its resolu- 
tion of the permanent certificate application all the 


options it would have had if no temporary action had 


been necessary to deal with the emergency is plainly 
preferable to temporary action that might, as a practical 


matter, eliminate future options. In the present case, 
temporary relief might have been afforded by increasing 


Home's contract demand service from Manufacturers. 


15/ Since Penn Gas has made no showing of injury result- 
ing from the grant of the temporary certificate (and, for 
reasons set out below, is not in fact injured), it is not 
aggrieved by the Commission's order. Accordingly, we be- 
lieve that it would be appropriate for the Court to dis- 
miss its petition for review. 
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According to the Columbia companies that solution would 

have resulted in capital costs of about $1.3 million, 

and related annual costs (return and taxes thereon among 

others), that could be avoided by use of the available 

facilities and gas supplies through coordinated opera- 
one, 2! 

tions. 

On the other hand, the coordinated operation plan 
accepted by the Commission did not involve the construc- 
tion of any new facilities. While the operation of the 
Manufacturers-Home service agreement and the related 
rate schedules are temporarily suspended, the Commission 
correctly concluded that this benefit to the two com- 
panies results in no injury to Penn Gas. Whether or not 
such operations if permanently certificated could result 
in higher rates for Penn Gas in the future, no increase 
for the interim period has been predicated on any change 
in operations. Moreover, the Commission took pains to 
insure that, if in the proceeding on permanent certifi- 


cation the public convenience and necessity were found 


16 Additional contract demand purchases by Home (which 
would have cost 39.86 cents at 100 percent load factor) would 
also have resulted in Home paying about nine cents more 

for the additional gas supplied to Rockland and Central 
Hudson than those companies are required to pay for such 
supplies. 


so to require, Manufacturers and Home could be restored 


to their respective positions as individually-regulated 


companies. This was the purpose of the conditions in- 


serted in the March 17 temporary certificate order 
| 
(R. 490). Thus, if an arrangement different from the 


one temporarily authorized were found appropriate (such 


as an off-peak rate schedule, or some other revision of 


Manufacturers' rates), the existence of coordinated op- 
erations during the term of the temporary certificate 
could in no way interfere with its adoption. 


As the Commission explained in its order denying 


rehearing (R. 540-541): 


By the attachment of these conditions, 
in addition to the general language set forth 
above, we contemplated that the elimination 
of the sales relationship between Manufacturers 
and Home during the term of temporary author- 
ization, would permit these affiliates of 
Columbia System to make the additional sales 
to Rockland and Central Hudson -- without 
disrupting the Commission's regulation of 
them on an individual company basis -- pending 
final resolution of the propriety of the 
arrangement. * * * [T]he Applicants have 
repeatedly stated in their pleadings herein | 
that they will have available all the data 
necessary for ratemaking purposes, covering | 
the term of the temporary certificate if 
required. 


The only statistic, as the Commission also noted, 
which might not be recorded as such was Home's contract 
demand volume but that can be easily calculated from 
available data of deliveries by Manufacturers to Home 
(R. 541), which would be recorded, as Manufacturers and 
Home proposed in their application (R. 439). In these 


circumstances, it will be possible, should the Commis- 


17 
sion determine after hearing that the coordinated 


operations should not be permitted to continue, to 
unravel the transactions that had occurred under the 
temporary certificate and, if appropriate, institute a 
new arrangement. There is, therefore, no danger that 
adequate regulation of the rates and services of Home 
and Manufacturers will lapse as a result of the tempor- 


18/ 
ary authorization. 


17/ The hearing ordered on the permanent certificate 
(R. 492-495) is presently in progress, with Penn Gas 
participating as an intervenor. 


18/ It is noteworthy that Penn Gas, while attacking the 
temporary authorization from virtually every conceivable 
angle, does not argue in its brief that the protective 

conditions were inadequate to accomplish their objective. 


Petitioner contends, however, that the existence of 
the temporary authorization prejudices it in the jroceed- 
ing, now in progress, to determine whether coordinated 
operations should be permanently certificated. In par- 
ticular, it complains that in the order denying rehearing 


the Commission expressly concluded that the temporary 


ae . A“ . . 
authorization was consistent with "public convenience 


and necessity". In granting a temporary authorization 
| 


to relieve an emergency the Commission necessarily se- 
lected the temporary alternative which appeared, on the 
basis of the allegations before it, most consistent with 
the public convenience and necessity and best adapted to 
give the Commission adequate freedom to determine later, 
on the full record, what permanent solution the public 
convenience and necessity require. To say that any 
finding that its temporary authorization was required 
by the public convenience and necessity prejudges its 
future proceedings on the permanent certificate is to 


say that there can be no temporary certificate issued in 


| 
a contested case or that the Commission need not consider 


(at least expressly) public interest questions in issuing 
| 


such a certificate. 


It would be an odd construction of Section 7(c) to 
hold that the Commission must studiously ignore its basic 
standard when taking temporary measures under it. But, 
since what might appear to be in the public interest on 
the basis of the pleadings as a temporary expedient, 
will not necessarily be that which the evidentiary record 
demonstrates is required as a permanent solution to the 
question, a finding in the first instance cannot serve 
to outweigh record evidence in the second. Additionally, 
an important element of public interest in the consider- 
ation of temporary action is to design any such action 
to leave open all potential alternatives in the consid- 
eration of the permanent certificate application. 

It is apparent that this is not the type of case in 
which the existence of a temporary certificate has sig- 
nificant potential effect on the outcome of the perma- 
nent certification proceeding. In the first place, there 


is here no possibility, such as was present in cases 


like Commmity Broadcasting Co. v. F.C.C., 107 AppDCc 95, 
274 F. 2d 753 (1960), that investment in facilities, 


undertaken on the strength of the temporary authoriza- 
tion, might influence the Commission in favor of perma- 


nent certification of the project in order to avoid waste 


of the applicants’ money and the resulting burden on 
their customers. On the contrary, as the Commission noted, 
a basic feature of the coordination plan as a temporary 
expedient was that it did not require the construction 

of any new facilities (R. 542). There is also no cnane 
in existing rates to any non-affiliated customer result- 
ing from the temporary authorization, and the books and 
records of the applicants permit them to be meetored to 
their original, pre-coordination regulatory position. 
Accordingly, Penn Gas is fully protected against possible 
adverse consequences of the temporary authorization. 
Petitioner states (Br. pp. 7; fn. 6 and 23, fn. 15) that 
the suspension of Manufacturers' service agreement with 
Home would result in lost revenues to Manufacturers of 
over $10 million, allegedly to the detriment of Manufac- 
turers' remaining customers. While Home will not nake 
payments to Manufacturers under terms of the suspended 
service agreement, any rate determination whether for 

the term of the temporary certificate only (if it is 
subsequently determined that coordinated operations 


should not continue) or for the future will necessarily 


allocate appropriate costs to the gas used for Home's 


customers. The protective conditions included in the 


temporary are designed to permit this either in the pend- 
ing Manufacturers and Home rate cases, or in the perma- 
nent certificate proceeding. The contention that the 
temporary certificate inflicts on Manufacturers a reve- 
nue loss that will have to be made up by its other cus- 
tomers is therefore without foundation. For, as we have 
shown, there is nothing to indicate that the temporary 

is likely to influence the Commission, simply by its 
existence,' in the decision respecting the permanent 
certificate. 


III. ISSUANCE OF THE TEMPORARY CERTIFICATE 
‘WAS NOT INVALID BECAUSE MANUFACTURERS' 
RATES TO HOME WERE SUSPENDED 


Petitioner argues at some length (Br. pp. 23-28) 
that the temporary certificate was invalid because Manu- 


facturers':' rates to Home and their service agreement 


19/ 
were suspended without formal compliance with the rate 


19/ Petitioner's assertion (Br. p. 23, fn. 15) that the 
Manufacturers-Home service agreement has been "cancelled" 
is baseless. As the Commission pointed out (R. 541), 
the parties were proposing not a cancellation but an 
“interim suspension" of the service agreement. The ap- 
plicants made the same statement in their letter to the 
Commission of March 28, 1969 (R. 496) and in their op- 
position to petitioner's request for a stay (R. 533), 
where they stated that if the Commission denied the per- 
manent certificate, service to Home would be resumed 
under the then effective rate schedule. The service 
agreement, in other words, would retroactively come back 
into force, if separate operation of the companies is 
held to be more appropriate than coordinated operation. 
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change provision of Section 4 of the Gas Act. This claim 


is also without merit. 

There is no basis for Penn Gas' broad assertion 
that the Commission, in issuing temporary or et 
certificates for a new type of service or Spereciont is 


restricted to authorizing such service on the basis of 


existing rates or service agreements. To the contrary, 
| 


the Commission has the clearly recognized power to im- 
pose reasonable rate conditions on temporary certificates 
as well as permanent certificates. See F.P.C. v. Hunt, 
376 U.S. 515 (1964). The rate modifications authorized 
by the tempore certificate order here were plainly 
reasonable... As_ the Commission pointed out (R. 541), 


except "for the interim suspension of their service 


agreement, the Applicants have no authority under the 


temporary to make any changes to their separate tariffs 


and rate schedules on file with the Commission * * * " 


20/ There is no contractual problem within the meaning 
of United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956), since Home and Manufacturers ‘agreed 
to the modification. 


The rates Manufacturers and Home charged their customers, 
including Penn Gas which buys from Manufacturers, were 
the same as they were before issuance of the temporary. 
And so farias the Manufacturers-Home transaction itself 
is concerned, it will be possible, for reasons explained 
above (pp. 11-12, 27-28), to restore these companies to 
their pre-coordination status if necessary. 

The reasonableness of the Commission's action in 
dealing with rate matters in the context of a temporary 
certificate seems particularly clear where, as here, 
notice of the proposed’ "rate change” was given long be- 


fore the change was authorized pendente lite by the 


Commission' and the change was essentially formal (i.e., 


the suspension of a service agreement between two com- 
panies which, for the period of the temporary at least, 
will be for practical purposes a single entity). As we 
have noted, the temporary did not authorize any changes 
in rates charged to the other customers, and the Commis- 
sion has insured, by protective conditions, that coor- 
dinated operations under the temporary certificate by 
Manufacturers and Home will not interfere either with 
the restoration of the status quo ante or with the in- 


stitution of a new arrangement should coordinated opera- 


tions be found wanting in the permanent Roretcere! 
proceeding. Consequently, there can be no damage to 
Penn Gas or any other customer from the suspension of 
the service agreement. 

It should also be recognized that permitting rate 
changes to become effective prior to a hearing, but sub- 
ject to protective conditions, is fully consonant with 
the scheme of the Gas Act. Indeed, the rate suspension 
and refund provisions of Section 4 of the Natural cas 
Act embody it. A rate change when proposed may, de- 
pending on the exercise of Commission discretion, ne put 
into effect with or without the requirements of refunds 


to protect customers should the rate change be found un- 


21/ 


justified following a hearing and decision on the record. 


21/ Temporary protective conditions are also used in 
the case of corporate acquisitions, to allow a merger to 
be entered into, subject to later unscrambling, while 
the legality of the acquisition is investigated in ja 
plenary proceeding. For example, in an acquisition case 
under Section 203 of the Federal Power Act, this Court 
denied a requested stay of the acquisition on condition 
that the parties maintain themselves in a position to 
undo the merger if necessary. Citizens for Allegan 
County, Inc. v. F.P.C., CADC No. 21842 (unreported order, 
May 17, 1968). 


While Section 4(d) of the Gas Act, infra, p. 40, does 
not permit a natural gas company to effect a rate change 
except upon thirty days' notice, the provision also ex- 
pressly permits the Commission to curtail the notice 
period in'a given case. And even if the Commission 
chooses to suspend the rate change and allow it to be- 
come effective subject to refund, a one-day suspension 
has sometimes been used. 

In this connection we note petitioner's suggestion 
(Br. p. 25) that the alleged "cancellation" of the 
Manufacturers-Home service agreement was faulty in that 
it did not comply with the notice requirements of the 
Act and the Commission's regulations (see 18 C.F.R. 
154.64). While a rate change notice separate from the 
certificate application was not required in view of the 
Commission's authority to take necessary rate action in 
dealing with certificate matters, it is clear that the 
notice in fact given all parties to the proceeding was 


ample. The application for the permanent certificate 


had been on record since June of 1968, and the temporary 


certificate application antedated by several months the 


issuance ‘of the temporary authorization. It contained 


| 
a full explanation of the nature of and need for the 


arrangement certificated. It is quite clear that the 
applicable regulations regarding cancellation of rates 
require no more -- indeed somewhat less -- information 
than Home and Manufacturers supplied. See 18 C.F.R. 
154.64, 250.2, 250.3, infra, pp. 43-45. Once again, 
there is no possibility of prejudice to petitioner ior 
any other party. 

While there is ample justification under Section 
7(c) for the steps the Commission took, it is equally 
clear that Section 16 of the Act (15 U.S.C. 7170) said 


also authorize the temporary suspension of the service 


agreement. Section 16 allows the Commission to "perform 


any and all acts, and to * * * issue * * * such orders 
* * * as it may find necessary or appropriate to carry 
out the provisions of this act." The Commission found 
that there was a gas supply emergency requiring the 
grant of temporary authority to Manufacturers and Home 
to take remedial action, and that coordination of the 
companies was an appropriate solution. It is clear that 
where an action not specifically provided for in the Act 
is necessary to enable the Commission to carry as ces 


of its statutory duty, Section 16 allows such action to 


be taken. Thus in United Gas Pipe Line Co. v. F.P.C., 


385 U.S. 83 (1966), a pipeline purchaser which had 
ceased taking gas from a producer when the underlying 
contract expired and the producer filed for a rate in- 
crease was held to have abandoned facilities without the 
necessary authorization under Section 7(b). The Supreme 
Court, rejecting an argument that the Commission lacked 
statutory authority to direct the pipeline to continue 
purchasing gas "in amounts specified in an expired con- 
tract and at prices set unilaterally by Continental" 
(385 U.S. at 89), held that Section 16 supported the 
Commission's order so requiring, "as an incident to 
regulating transportation or sale." (Id., at 90.) 
And, as this Court said in Public Service Commission of 
New York v. F.P.C., 117 AppDC 195, 198-199, 327 F. 2d 
893, 896-897 (1964): 
While the Natural Gas Act is a statute 

and'is not to be construed as a "constitution", 

nevertheless the problems placed under Commis- 

sion administration, with consequent Commis- 

sion responsibilities, call upon the courts 

to give the Act a scope reasonably necessary 

to permit the agency to perform its tasks con- 

sistently with the provisions and purposes of 

the legislation. The broad grant of implement- 


ing authority conferred by Section 16 is not 
confined to procedural regulations * * *, * * * 


All authority of the Commission need not 
be found in explicit language. Section 16 
demonstrates a realization by Congress that 
the Commission would be confronted with un- 
foreseen problems of administration in regu- 
lating this huge industry and should have a 
basis for coping with such confrontation. 
While the action of the Commission must con- — 
form with the terms, policies and purposes of | 
the Act, it may use means which are not in all | 
respects spelled out in detail. * * * 


The Commission's action in permitting Manufacturers tem- 
porarily to suspend the use of the service ceroeranc 
surrounded as it was with conditions protecting the 
interests of Penn Gas and other customers, fully met 
this standard. : 
CONCLUSION 
For these reasons, the order of the Commission 


should be affirmed or dismissed. 


Respectfully submitted, 


Richard A. Solomon, 
General Counsel, 


Peter H. Schiff, : 
Solicitor, 


Robert L. Russell, 
Assistant General Counsel, 


David F. Stover, 
Attorney, 
For respondent. 


Federal Power Commission, 


Washington, D. C. 20426. 
September 17, 1969 


APPENDIX 


The Natural Gas Act, June 21, 1938, c. 556, 52 Stat. 


821-833, as amended, 15 U.S.C. 717-717w, provides in per- 


tinent part: 


SEC. 4(d) Unless the Commission other- 
wise orders, no change shall be made by any 
natural-gas company in any such rate, charge, 
classification, or service, or in any rule, 
regulations, or contract relating thereto, 
except after thirty days' notice to the Com- 
mission and to the public. Such notice shall 
be given by filing with the Commission and 
keeping open for public inspection new sched- 
ules stating plainly the change or changes to 
be made in the schedule or schedules then in 
force and the time when the change or changes 
will go into effect. The Commission, for good 
cause shown, may allow changes to take effect 
without requiring the thirty days’ notice 
herein provided for by an order specifying the 
changes so to be made and the time when they 
shall take effect and the manner in which they 
shall be filed and published. 
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SEC. 7(c) No natural-gas company or per- 
son which will be a natural-gas company upon 
completion of any proposed construction or 
extension shall engage in the transportation 
or sale of natural gas, subject to the juris- 
diction of the Commission, or undertake the 
construction or extension of any facilities 
therefor, or acquire or operate any such fa- 
cilities or extensions thereof, unless there 
is in force with respect to such natural-gas 
company a certificate of public convenience 
and necessity issued by the Commission author- 
izing such acts or operations: Provided, 
however, That if any such natural-gas company 


or predecessor in interest was bona fide en- — 
gaged in transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, 
on the effective date of this amendatory Act, | 
over the route or routes or within the area | 
for which application is made and has so oper- 
ated since that time, the Commission shall 
issue such certificate without requiring fur-— 
ther proof that public convenience and neces- | 
sity will be served by such operation, and 
without further proceedings, if application | 
for such certificate is made to the Commission 
within ninety days after the effective date _ 
of this amendatory Act. Pending the determin- 
ation of any such application, the continuance 
of such operation shall be lawful. 


In all other cases the Commission shall | 
set the matter for hearing and shall give such 
reasonable notice of the hearing thereon to 
all interested persons as in its judgment may) 
be necessary under rules and regulations to be 
prescribed by the Commission; and the applica- 
tion shall be decided in accordance with the | 
procedure provided in subsection (e) of this 
section and such certificate shall be issued 
or denied accordingly: Provided, however, 

That the Commission may issue a temporary cer- 
tificate in cases of emergency, to assure main- 
tenance of adequate service or to serve particu- 
lar customers, without notice or hearing, 
pending the determination of an application _ 
for a certificate, and may by regulation exempt 
from the requirements of this section temporary 
acts or operations for which the issuance of ! 

a certificate will not be required in the pub+ 
lic interest. 
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SEC. 7(e) Except in the cases governed 
by the provisos contained in subsection (c) 
of this section, a certificate shall be issued 
to any qualified applicant therefor, authoriz- 
ing the whole or any part of the operation, 
sale, service, construction, extension, or 
acquisition covered by the application, if 
it igs found that the applicant is able and 
willing properly to do the acts and to per- 
form the service proposed and to conform to 
the provisions of the Act and the requirements, 
rules, and regulations of the Commission there- 
under, and that the proposed service, sale, 
operation, construction, extension, or acqui- 
sition, to the extent authorized b, the cer- 
tificate, is or will be required by the pre- 
sent or future public convenience and neces- 
sity; otherwise such application shall be 
denied. The Commission shall have the power 
to attach to the issuance of the certificate 
and to the exercise of the rights granted 
thereunder such reasonable terms and condi- 
tions as the public convenience and necessity 
may require. 
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SEC. 16 The Commission shall have power 
to perform any and all acts, and to prescribe, 
issue, make, amend, and rescind such orders, 
rules, and regulations as it may find necessary 
or appropriate to carry out the provisions of 
this act. Among other things, such rules and 
regulations may define accounting, technical, 
and trade terms used in this act; and may pre- 
scribe the form or forms of all statements, 
declarations, applications, and reports to be 
filed with the Commission, the information 
which they shall contain, and the time within 
which they shall be filed. Unless a different 
date is specified therein, rules and regula- 
tions of the Commission shall be effective 
thirty days after publication in the manner 


which the Commission shall prescribe. Orders 
of the Commission shall be effective on the 
date and in the manner which the Commission 
shall prescribe. For the purposes of its 
rules and regulations, the Commission may 
classify persons and matters within its jur- 
isdiction and prescribe different requirements 
for different classes of persons or matters, 
All rules and regulations of the Commission: 
shall be filed with its secretary and shall) 
be kept open in convenient form for public | 
inspection and examination during reasonable 
business hours. 


Federal Power Commission Regulations under the 
Natural Gas Act, 18 C.F.R., Parts 154 and 250 sroetie 
in pertinent part: 

§154.64 Cancellation or termination. 


When a filed tariff, contract or part | 
thereof is proposed to be canceled or is to 
terminate by its own terms and no new tariff, 
executed service agreement or part thereof is 
to be filed in its place, the natural-gas com- 
pany shall notify the Commission of the pro- 
posed cancellation or termination on the form 
indicated in §250.2 or §250.3, whichever is 
applicable, at least thirty days prior to the 
proposed effective date of such cancellation 
or termination. A copy of such notice to the 
Commission shall be duly posted. With such 
notice, the company shall submit a statement 
showing the reasons for the cancellation or 
termination, a list of the affected purchasers 
to whom the notice has been mailed, the sales 
made or transportation performed and revenues 
therefrom, by months, for the twelve months 
immediately preceding the proposed effective 
date of the cancellation or termination. 


Actual data shall be used as far as possible, 
and any estimated data should be designated as 
such. Such statement shall be subdivided by 
rate schedules, classes of service, customers 
and delivery points when more than one is in- 
volved: Provided, however, That the filing of 
such notice shall not be construed as compli- 
ance with the requirements of section 7(b) of 
the Natural Gas Act. 
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§250.2 Form of proposed cancellation of tariff 
or part thereof (see §154.64). 


me of Compa’ ~-.. Revised Sheet No. ------ 


PPC Gas Tarkf Original Volume No. -.----. Superseding-Sheet(s) No. ------ 


CaxceLLaTion or Tanirr 


To be used for cancellation 
of an entire Tariff. 


fx to be cancelled. 
Caxcettatiox of Rate SCHEDULE 


| Noties ts hereby given that effective. 

To be used when an entire 
Rate Schedule Se PEE eee Rate Schedule is to be can- 
No. is) ott Gas 5 be cancel celled. 


Caxceitatios oO” Surer No. ~.---- 
Notice is beredy given that effective....---- <daiaviammaaaaas 
of the FPC Gas Tarif of... 
ia to be 


To be used for cancellation 
of individual sheets, 


Issued by_....------------------- --- === -- ~~ -- <== == -- 
i (Name and Title of Issuing Officer) 


§250.3 Form of proposed cancellation or 
termination of contract or part 
thereof (see §154.64). 


Notice is hereby given that effective the 
day of > » the 


contract with , 
(Name of purchaser or purchasers) 


dated and relating to serv- 
ice under rate schedule(s) 


ee EE 
(Here identify the rate schedule(s), giving 
sheet numbers in the Tariff) 

is to be 

ee 

(Specify whether it automatically terminates 
by its terms or is to be canceled by action 
of the parties) 


(Name of natural-gas company filing 
notice) 


By) ose ee ee 


EEE 


(Title) 
Dated 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 
No. 23,052 
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Federal Power Commission, Respondent 
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AND HOME GAS. COMPANY 
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00 Union Trust Building 
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Company 
Home Gas Company 
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THE COURT'S ACTION IS AN INJUSTICE 
TO THE EFFORTS OF MANUFACTURERS 
AND HOME TO MEET COMPETITION 
From a reading of the Court's decision it appears 
obvious that the mainspring for its action vacating the temporary 
certificate was the belief that the “emergency” was Home's own 
making and could have been avoided. At page 7 “at is said 
that "Home knew as long ago as February 1968 that its customers 


woulda increase their take substantially if Home's proposal for 


rate changes became effective." At page 8 the Court quotes with 


apparent approval a statement in a pleading of Pennsylvania Gas 
and Water Company (Penn Gas) that the emergency was "ge Applicants’ 
own making." At page 13 of the decision the Court concludes that 
the joint application of Manufacturers and Home "goes not estab- 
lish the kind of 'emergency' needed to justify the issuance of the 
temporary certificate...". and the first reason cited in support 
of that conclusion is the belief that the situation was foresee- 
able and brought about by Home's own action: "/E7nis was not an 
unanticipated demand that came on Home unawares. It was a 
foreseeable condition, and Home had been put on notice beforehand 


| 
that there was at least a question as to effect on Manufacturers' 


existing customers... ." The same paragraph of the decision 
reasons that a party is not "free to invoke temporary, powers by 


precipitating an temergency.'" Again, at page 16 it is said that 


"Phe temergency' presented by the applicants and adopted by the 


Commission was a condition resulting from their own action in 
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The basic purpose of the restructured rates was to meet 
competition, both from other southwest pipeline companies and at 
the distributor level. That purpose was recognized Jess than two 
years ago by this Court in Atlantic Seaboard Corp. v. PPC, rSpl 
U.S. App. D.C. 291, 404 F.2d 1268 (1968). As here, Judge 
Leventhal was the author of the Court's opinion and ne observed: 
" | .Columbia had recently filed restructured tariffs with the 
Commission--which have since been approved--designed to make the 
Columbia companies more competitive and to encourage : 
high load factor sales. ..." (131 U.S. App. D.C. at 2 
F.2d at 1270.) The Seaboard decision described the sybstantial 
changes effectuated by the restructured rates: aaah stated 
earlier, these new rates markedly reduce the commodity component 
of the rate schedule, narrowing the gap between Columbia and its 
competitors. Restrictions on boiler fuel usage were eliminated. 
New Winter Service schedules were established permitting summer 
nominations for winter delivery and alleviating the purchaser's 
high cost of meeting winter peaks occasioned by the growth in 
space heating load. The increase in demand componen | f the 
tariff also makes low load factor use of the facilities more ex- 
pensive. ..." (131 U.S. App. D.C. at » 404 F.2d at 1274.) 

: As it relates to Home's present predicanent, by far the 
most important statement by the Court in the Seaboard case was 
the following: | 

"The point is, however, that 2 policy | 

favoring effective competition necessarily | 

brings with it the reality of economic pinch, 

present or threatened. The presence of a 


second seller means that the historic supplier 


loses out on sales it would have otherwise had-- 
assuming the same ardor in promoting sales ina 
noncompetitive setting. It is thro the 
enhanced efforts made b ler in response 
pressure 
Emphasis supp 
295, 404 F.2d at 1272. ) 
The rates approved for Home in Docket No. RP66-6, which 
t of the added annual sales to 
Hudson, represented the end result 
Home and its affiliates in the 
in response to the pressure of 
does justice for those efforts to now be 
urt's action vacating the temporary certifi- 
when Home has been one of the 
companies hardest hit by competition. The record before 
perienced little or no market 
and and Central Hudson to purchase gas 
mpany (R. 161, 479). See Tennessee 
Transmission Co., 14 F.P.C. 544 (1955). The Commission's 
? 
horizing those customers to purchase gas from Tennessee 


this Court on appeal in Home Gas Co. v. FPC, 97 U.S. 
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56), cert. den. 352 U.S. 831, 77 
)- 


195 
Court to pages 17-18 of the examiner's 
decision attached hereto for discussion bearing directly on this 


question. 


303 


THE TEMPORARY CERTIFICATE 
IS LIMITED IN SCOPE AND CONSTITUTES 
THE LESSER REMEDY CALLED FOR BY THE COURT 


At pages 17-18 of its decision the Court holds, in 


effect, that the temporary certificate issued by the Commission 
was too large a remedy for the limited problem facing Manufac- 
turers and Home. The Court there states that there is! "a relation 
between the kind of emergency and nature of the solution": it 
summarizes the Commission's action as one granting temporary 
authority for a merger when the problem “could have been taken 
care of by a lesser certificate, one merely authorizing increased 
volumes from Manufacturers to Home.” 

What the Court said ought to be done in this case was 
done by the Commission. The temporary certificate granted by the 
Commission was limited in scope; out of the total proposal pre- 
sented by Manufacturers and Home, the Commission carved out the 
single element needed to enable the required volumes to de 
delivered to Home, namely, suspension of the service agreement. 
The Commission's order on rehearing made clear that this was the 
narrow authority granted by the temporary certificate (R. 540-41): 

"By the attachment of these conditions, in 
addition to the general language set forth above, 

we contemplated that the elimination of the sales 

relationship between Manufacturers and Home during 

the term of temporary authorization, would permit 

these affiliates of Columbia System to make the 

additional sales to Rockland and Central Hudson-- 

without disrupting the Commission's regulation of 

them on an individual company basis--pending final 

resolution of the propriety of the arrangement. 

Except for the interim suspension of their service 


agreement, the Applicants have no authority under 
the temporary to make any changes to their 
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may have proposed an operational merger and 
pursuant thereto, but it is 
authorization. In this 
tes at page 18 of its decision that the 
off-peak gas "would not have 
ent tariffs payable by the 
eturers during the temporary 
the Commission's order on rehearing, 
clear that Manufacturers and Home were not 
ity to joint tariff and, in fact, 
orary certificate has not affected 
ffs of the two companies: the 
during the temporary period are 
have been otherwise. As noted by 
mmission t Mi) I test periods involved in the pending 
Manufacturers and Home antedate the 
commencemen t nder the temporary certificate. 
oy the Commission was, in fact. the 


t/ 


"lesser" remed 


17 The remedy sugges ’ h ourt of a special off-peak gas 
oa rate would have |! ] rastic solution of questionable 
result. t 
stricted in operation to 
of charges of discrimination and preference. 
almost inevitably result in virtually endless disputes. The 
examiner's decision (at 16-19) contains a thorough review of 
all possible alternatives to Coordinated Operations, none of 
which were found to be viable. 
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THE COMMISSION'S ACTION 
PROTECTS THE INTERESTS OF ALL PARTIES 


The Commission's temporary certificate re ui 
Manufacturers and Home to maintain separate books (R 
cerning which in the order on rehearing the 
following (R. 541): 


"The only material cost component 

arguably would not be readily available in 
regularly maintained accounts, aS @ result 
of the suspended service agreement, would | 
be Home's contract demand volume. However. | 
inasmuch as Manufacturers! ‘books will also. 
reflect all deliveries of gas between 
Manufacturers and Home,' it will be possidl 
to impute an appropriate demand volume dase 
on actual deliveries, if that becomes neces 
sary in ratemaking proceedings having part 
all of the term of the temporary included 
the test period. ..." 


The Court concluded at 
the Commission's bookkeeping and 
the temporary certificate do not 
answer to the problem. stating: 


"But unless the joint application cons 
merely of empty and illusory phrases, 
presentation that coordinated operations 
would permit greater efficiency in operation 
must have presupposed that they could and 
would operate in a different way in terms of 
physical movements if allowed to proceed in 
a coordinated rather than an uncoordinated 
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Since the temporary certificate was limited to a suspension of 
the service agreement, the operational changes involved relate to 
gas flow. Manufacturers is Home's Supplier, and the flow of gas 


necessarily will be from Manufacturers to Home. The temporary 
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WHEREFORE, the Court is respectively urged 
rehearing and. upon further consideration. to affirm 3 


Commission's order here under review. 


Respectfully submitted, 


Union Trust iding 
sburgh. Pennsylvania 
| 
nyder | 
ont Street 


Attorneys 
The Manufacturers Li 
Combany 
Home Gas Company 
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KANE, PRESIDING EXAMINER: This proceeding involves a joint 
Mapplication filed on June 20, 1968, by Manufacturers Light and 


mteat Company (Manufacturers), a Pennsylvania corporation with its 
principal place of business in Pittsburgh, Pennsylvania, and 
miome Gas Company (Home), a New York corporation with its principal 
Hplace of business in Pittsburgh, Pennsylvania, affiliated and 
wholly owned subsidiaries of the Columbia Gas System, Inc., 
Mseeking a certificate of public convenience and necessity pursuant 
Meo Section 7(c) of the Natural Gas Act. Authorization is sought 
for the coordination of their jurisdictional operations allegedly 
o provide greater operating flexibility, to make available their 
Monderground storage fields on a combined basis and to permit 
Manufacturers to optimize purchases under its gas supply contracts 
o the best advantage of both companies. This so-called proposed 
i , it is further alleged, represents an interim 
s; lation of the corporate merger of the two 
ompanies, for which appropriate certificate authorization will be 
mfiled within 18 months after the Commission Order approving 
Moperations becomes final. 


Notice of filing of the joint application was duly issued on 
1968, and published in the Federal Register on July 11, 
6 9981. Such application reflects the follow- 
ming contemplated operational changes: (1) The present service 
agreement between Manufacturers and Home would be cancelled; 
(2) Manufacturers would discontinue the separate billing of inter- 
state gas to Home; (3) The market requirements of the customers 
of Manufacturers and Home would be furnished in a manner which 
interstate pipeline and storage 
(4) Jurisdictional sales 


meprovision for am 
m to purchase at a 


izing t 
ings. 
and Water Company (Penn Gas), 
March 17, 1969, granted the sai 
certificate "upon the express con 

m-(sic) maintain their books and recor 
the event the Commission denies the companies' (sic) a permanent 
certificate Manufacturers and Home may resume individual opera- 
tions; (2) the companies will bill their respective customers at 
each company's filed rates, including rates subject to refund at 
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Dockets Nos. RP69-16 and RP69-17 upon their effectiveness, and 
will not impose any minimum annual commodity bill against any 
customer; and (3) the granting of this temporary certificate will 
have no effect on the jurisdiction of the Securities and Exchange 
Commission to consider the issue of the retainability of Home Gas 
Company as part of the integrated natural gas system of The 
Columbia Gas System, Inc., which issue was reserved for future 
consideration and determination by an SEC Order of November 30, 
1944.” 


On April 16, 1969, Penn Gas filed for rehearing of the said 
Commission action and for a stay of the authorization of coordi- 
nated operations. By Order issued May 16, 1969, the Commission 
denied the application for rehearing and stay, rejecting inter 
alia, the arquments made by Penn Gas to the effect that 
7. . the letter order unlawfully changes existing rates between 
Manufacturers and Home and between Manufacturers and Penn Gas; 
that there is no rate schedule on file governing the proposed 
operations in violation of the Act; and that the Commission has 
unlawfully authorized a preferential arrangement whereby Manufac-— 
turers will deliver natural gas to Home in excess of its contract 
demané volumes without requiring Home to pay Manufacturers the 
related contract demand charges required of other customers by 
Manufacturers.” 


Following the Commission's May 16th Order denying the appli- 
cation for rehearing and stay of its March 17th Order, Penn Gas 
filed a petition for review of both such Orders in the United 
States Court of Appeals for the District of Columbia Circuit, 
sub nom Penn Gas and Water Company v.- Federal Power Commission 


No. 23051. The matter 1s now pending before that Court. 1/ 


By Order issued March 17, 1969, published in the Federal 
Register on March 26, 1969, at 34 Fed. Reg. 5665, the Commission 
provided for a prehearing conference to be held on May 1, 1969, 
and granted intervention to Central Hudson Gas and Electric 
Corporation (Central Hudson), New York State and Electric Gas 
Corporation (New York), Orange and Rockland Utilities, Inc. 
(Rockland), customers of Home; an@ Penn Gas, UGI Corporation (UGT) 
and United Natural Gas Company (United), customers of Manufac- 
turers. In addition the New York State Commission filed a notice 
of intervention. 


The prehearing conference was held on May 1, 1969, and the 
hearing begun on July 21, 1969 was concluded on September 17) 


1969. Briefing by simultaneous initial and answering briefs was 
completed, and the case fully submitted on December 10, 1969. 


The evidence adduced at the hearing was designed to resolve 
the following issues: 


en 
1/ See Appendi- "A" 


age 


(1) Would approval of the proposed coordinated operations, 
f and the terms and conditions thereof, violate any requirement of 
j-the Natural Gas Act and the regulations thereunder; 


(2) Is the approval of the applicants’ proposal for 
"coordinated operations" required by the present or future public 
convenience and necessity within the purview of the Natural Gas 
y Act and the regulations thereunder; ; 
| tod ! 

(3) Would the proposed alternatives to coordinated opera- 
tions provide either a more effective or more economical means to 
achieve the benefits and/or economies sought to be achieved, and 
to alleviate the hardships sought to be alleviated, by coordinated 
operations; and 


(4) Is the proposed annual minimum commodity bill justified 
or required in connection with the proposed coordinated opera- 
tions. 


The applicants' proposal is supported in its entirety by 
Central Hudson and Rockland, customers of Home, both by evidence 
and in brief. UGI, Manufacturers' largest wholesale nonaffiliated 
customer, while not adducing any evidence, by brief recommends 
approval of coordinated operations "if appropriate conditions are 
included in the certificate." (Br. p. 2) Penn Gas, a customer of 
Manufacturers and the sole objector to coordinated operations, 
mounted a full scale evidentiary presentation in opposition, 


including allegedly more feasible alternatives. 
| 


The Commission Staff by brief supports the Applicants" 
presentation and its proposal for coordinatea operations, but 
opposes approval of the annual minimum commodity bill provisions 
sought to be included in the proposed joint tariff. The Staff's 
position, as summarized in the conclusion of its brief, is to the 
effect that the record "adequately demonstrates that the Coordi- 
nating of Manufacturer's and Homes (sic) operations is required 
by public convenience and necessity. * * * There has been no 
showing that it is undesirable or against the public interest and 
therefore certification is called for, indeed required by the 
issi (Br.' p. 76, 


The proposal for coordinated operations was admittedly 
initially designed to avoid contemplated revenue losses resulting 
from operational developments on the Home system arising out of 
anticipated incremental commodity sales to its two largest non- 
affiliated customers, Central Hudson and Rockland. Thus, it 
appears that as a result of the restructuring of the Columbia 
companies' tariffs, approved by the Commission on October 8, 1968. 
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after settlement 1/, and the resultant reduction of Home's 
commodity rate 2/,, Central Hudson and Rockland advised Home that 
they intended to "fill the valley" in their purchases and that 
their future takes! from Home would be at substantially higher 
load factors. 3/ (Tr. 2/146) As a result, while these customers 
had formerly purchased cas from Home at approximately a 40% load 
factor for about 10 years prior to 1969, their estimates in the 
1969 meShected their intention to purchase at load 
factors ranging from approximately 80% for Rockland to approxi- 
tely 100% for a ntral Hudson during the succeeding four years. 

i Tr. 2/149) The anticipated increase in the future takes 
Bstantially higher load factors, permitted under existing 
calling for delivery of stated contract demands, would 

the currently effective Home commoditv charge of 
4/| However, the average charge to Home of the 
reased volumes would be substantially higher under noncoordi- 
e i tions because Home was already purchasing from Manu- 
turers at a 1008 load factor and would be required to increase 
ntract demand in order to meet its obligation to satisfy the 
eased requirements of its two customers. The increased 
ract demand purchases from Manufacturers at 100% load factor 
G average approximately 40.5¢ per Mcf with a resultant loss to 
of 9.11¢ per Mef on the incremental volumes. Since for the 
ending October 1970, the increased volume requirements were 
shown to be in excess of 7,000,000 Mcf, the resultant net loss to 
Home would be an estimated $637,000. 
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The oroposal under consideration not only contemplates the 
idance of such alleged net revenue loss but also the continua- 
the same market requirements of both Manufacturers and 
reduced cost and greater utilization of existing facil- 
when viewed against the backdrop of the Applicants' 
ary vresentation, the extensive cross examination of the 
sses and their economic and engineering testimony, and the 
imony adduced by Penn Gas in opposition thereto, it appears 
the proposed coordinated operations were designed to accom- 
lish, and will result in, certain operational benefits, which, 
it is alleged, will redound to the benefit of not only the 
Applicants but to their respective customers and the consuming 
public. 
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Docket No. RP66-6. 


The reduction was accompanied by an increase in Home's demand 
charge. 


Load factor as used herein mav be defined as the ratio of 
average daily volumes delivered to the contract demand. 


Slightly higher rates became effective subject to refund on 
November 1, 1969. 
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In order to discredit the presentation made in behalf of 
approval of the application, Penn Gas mounted a full scale attacx 
iirected toward establishing that "Home's dilemma - the sale of 
gas at a loss - was of its own deliberate makinc,"; (underscorin 
supplied) that "the sale of gas at a 1oSS was the grand design 
achieve the real qoal of reducing costs to New York consumers, 
princinally those of the affiliated Columbia Gas of New York at 
the exvense of Manufacturers' customers."; (Br. p. 


ae 


35) and that 
the reduction of Home's commodity charge to an uneconomic and 


unsound level was merely a convenient contrivance to enhance the 
rosvect of anproval of coordinated overations for the ben refit of 
New York consumers (12R 1218, 1219)." (Br. p. 36) The recoré 
either suprorts the existence of any such “achiavelian desicen nor 
provides the necessary evidentiary suopvort either for Penn Gas' 
ronclusion as stated above, or for its conclusion that Home! is 


ryinag "and should not be permitted, to foist the consequences of 


pcotosest piece of bad managerial judgment on Manufacturers’ 
stomers." (Br. p. 38) | 


As stated by Staff, the "grand design" accusation " 
tand the most elementary testing." (Reo. Br. p. 4) As 
n Exhibit 14 pp. 3-4, of Manufacturers' total estimated 
ents for customers (excluding Home) for the vear ended 
pctober 31, 1970, approximately 62% is attributable to sales 
affiliated companies, while only 56% of Home's customer recu 


cu 


ents for the same period are accounted for by its affiliate 

olumbia of New York. It would appear, therefore, that the: 

olumbia system affiliated customers of Manufacturers (excludin 
would be burdened with increased costs amounting to more 

han those allegedly saved by Home's affiliated customer, Columbia 

bf New York. In effect, Manufacturers' affiliated customers 

pould be subsidizing Home's nonaffiliated customers to the extent 

pf their increased proportionate share of Home's alleged shedded 

No such altruistic desian can be attributed to the 


A necessary concomitant of the coordinated operations 
nvolves the cancellation of the service acreement between 
acturers and Home and the resultant discontinuance of the 

varate billing for jurisdictional deliveries of aqas from 
acturers to Home. In addition, jurisdictional sales to the 
eparate customers of each company would henceforth be made! under 
joint FPC gas tariff which while suverseding the cancelled 
eparate tariffs of Manufacturers and Home would reflect the same 
rvice and rates then currently in effect. 1/ 


/ The joint tariff contains a proposed minimum commoditv 
obligation. For discussion and disvosition see infra, 
p. 20 et. seq. 
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These aspects of the proposal present a threshold legal 
ior which must be resolved before determinina the factual 
its of the proposal for coordinated operations and 
of the opposition thereto. Thus, Penn Gas, as it 
before the Commission in its ooposition to the temporary 
rorization 1/ contends that the proposal may not be authorized 
ause as a result of the cancellation of the service agreement 
the applicants "Manufacturers' deliveries to Home will not 
covereé by any tariff, rate schedule, and service agreement." 
18) Accordingly, it is contended, the proposed operation 
on of the filed rate schedule require- 
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thereunder. However, 
orovesed coordinated overations the two comoanies would be consid- 
ered and treated as a de facto single entitv for reaulatorv 
survoses. Under'such Circumstances, as recognized by Staff, it 
would be "error to consider Home a customer of Manufacturers. 
There cannot be preference or discrimination as between them 
because Manufacturers ceases to be a seller to Home." (Reply Br. 
op. 13, 14) Under the proposed coordinated overations Manu- 
facturers-Home will make all sales and render all services previ- 
ously performed by them separately and their intearated trans- 
mission and storage facilities will be operated as a sinale 
integrated pipeline svstem. Since it is the rates which are 
charged in connection with sales of natural gas which must be 
filed and since there would be no such sales as between Manu- 
facturers and Home after coordinated operations, the recuirements 
of the Natural Gas Act with respect to the filing of rate sched- 
ules and service agreements in connection with sales of natural 
gas do not apply. See Sun 9il Company v. FPC 256 F.2d 233, 238. 


i ——————— 


1l/ See Commission Order Denying Rehearina, issued Mav 16, 1969, 
rejecting a similar contention. 
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While as indicated supra, the proposal for coordinated | 
@perations was initially prompted by the necessity to avoid |; 
montemplated revenue losses resulting from operational develop- 
ments on the Home System in connection with its commodity sales to 
mentral Hudson and Rockland, the evidence adduced by Applicants 

emonstrates other definite operational advantages resulting from 
uch coordinated vis-a-vis noncoordinated operations which will 
esult in more efficient utilization of existing facilities and 
Voidance of construction of additional facilities, economies of 
meeration, and resultant reduction in total cost of service. 
mnese advantages, furthermore, are to be realized without diminu- 
mion or curtailment of service previously rendered the customers 
| 3 both Manufacturers and Home. | 
One of the most significant of the operational advantages 

volves the efficient utilization of the storage capacities of 
bth companies. Thus, Home's storage which would otherwise be 
miled can be expanded instead and utilized for Manufacturers’ 
Menefit with a beneficial chain reaction on other Columbia Svstem 
m.oeline operations. Home's storage fields will be utilized to 
menimize required deliveries to Home on Manufacturers' design veak 
Ry; and Manufacturers, in turn, will be able to make increased 
pliveries to Home during off-peak months in order to deliver the 
bouired annual volumes to Home by the end of the year. By | 
ilizing the additional available storace, Manufacturers would 
bP enabled to mitigate its storage deficiency and to optimize its 
rchases from United Fuel thereby avoiding an increase in its 
pntract demand. 1/ 


Home, on the other hand, would be in a position to develop 
Rditional storage at its Greenwood field in order to satisfy the 
creased requirements of Central Hudson and Rockland, which 
bvelopment would be unfeasible under noncoordinated operations 

view of the necessity of meeting such requirements by increased 
bntract demand purchases at 100% loa@ factor. 

Penn Gas in its presentation alleges that there is no | 
bcessity for the development of the Home storage for the benefit 
Manufacturers on the ground that there is additional undevel- 
ed storage available to Manufacturers on its ovn system and that 

nufacturers has more than enough planned deliverability from 
orage without relying uvon Home to develop additional storage. 
| 
The level of Manufacturers' required CD with United Fuel under 
coordinated operations would be lower, beginning with a | 
difference of 13,000 Mcf during the 12 months ending 
October 31, 1970, to a difference of 22,000 Mcf for a similar 
period ending October 31, 1973; its summer 1973 cutbacks on 
purchases from United Fuel would be reduced to 3,643,200 Mcf 
as against a comoarable figure of 12,420,000 Mcf under non- 
coordinated operations. 
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Its witness also compares the increase in Home's market require- 
ments with the claimed loss in peak day reauirements from storage 
resulting from the increased load factor sales to Central Hudson 
and Rockland concluding that "in about two years, Home's (peak 
dav) market qrowth would just about absorb the claimed loss in 
storace utility resulting from the increased load factor of sales 
to Central Hudson and Rockland." (Tr. 15/1594-5) 


thermore, in attacking the alleged beneficial effect of 
réinated opverations' use of the combined storage facili- 


umbia Gulf and United Fuel first in resvect to the necessity 
for additional facilities to transport the increased annual 
volumes for Central Hudson and Rockland and second with respect 
to a necessary rate increase by United Fuel to offset the loss in 
demand revenues from Manufacturers. However, this position is 
rebutted by the Applicants’ testimony to the effect that addi- 
tional facilities would have to be installed through 1972 by 
Columbia Gulf and United Fuel under noncoordinated operations 
amounting to approximately 1.4 million dollars for Columbia 
Gulf 1/ and 2.4 million for United Fuel with a higher net annual 
cost of $87,211 2/ for the two companies for the year ended 
October 31, 1973. 


With respect to the 7,000,000 Mcf additional annual volume 
to be taken bv Central Hudson and Rockland, the testimony 
indicates that no additional construction of facilities by either 
Columbia Gulf or United Fuel would be necessary in the event of 
the approval of coordinated operations. In such event, these 
volumes would not be transported on the Columbia-System but would 
instead be purchased by United Fuel from Tennessee Gas Pipeline 
Company by reducing existing cutbacks in United Fuel's off-peak 
takes from Tennessee. These volumes will be transported 51 miles 
on United Fuel's system, from Cobb Station to Glenvilie Station, 
where existing facilities are designed to meet the contract 


1/ Representing actual anticipated cost but during a period of 

~ relatively cheap expansibility in the looping of Columbia 
Gulf's facilities. Based on the averaging technique of 
Applicants' witness, Spinks, the investment savings under 
coordinated operations would be five million dollars. Staff, 
however, rejects this method. There is no reason for 
determining this issue here. 


This net figure is arrived at by subtracting United Fuel's 
higher demand revenues of $624,388 ($2.367 x 22,000 Mcf x 
12 months) from the costs associated with additional plant 
investment, $712,099. (Exh. 54 p. 1) 
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Iiemand of Manufacturers each day of the year. Penn Gas makes the 
Aooint that it would not be possible to supply the winter portion 
MS£ the 7,000,000 Mcf py reduced cutbacks on Tennessee Gas when 
Binited Fuel is already taking at 100% load factor from Tennessee. 
The evidence indicates, however, that the necessary annual | 
olumes will have been taken from Tennessee during the off-peak 
s, moved downstream on Columbia's System and placed in! the 
° s and Home to be delivered out 
Mof such storage as needed. Pem Gas claims that if such be the 
ase. then the Applicants' cost impact exhibits are incorrect in 
y do not reflect storage costs for the winter vortion of 
Behe 7,000,000 Mcf. However, as indicated by the Applicants’ 
Mvitness, Howard, all of the costs of coordinated operations are 
included in such exhibits including the storace costs of such 
Mi ncremental volumes notwithstandine the fact that there is no 
Mspecific breakdown with respect to the specific storage costs 
attributable to such volumes. 


Not only will more efficient use be made of the Aoplicants' 

mcombined storage facilities under coordinated operations, but 

Midentifiable economies of operation will be effected on the 
combined Manufacturers - Home system reducing their over-all total 
cost of service. Thus, the evidence reflects an indicated isavinds 
of $615,100 on construction costs for the period through 1972. 1/ 
While there was some dispute involving the calculation of the 
dollar amount of the annual savings in the costs of operation 
under coordinated operations, the evidence supports the finding 
that the estimated net annual cost savings for the year ending 
October 31, 1973, would amount to between $650,000 and $710,000 
depending, inter alia, upon the rate levels assumed and the 
mechanics employed in determining such figure. 2/ | 


In addition to the above referred to savings in the cost of 
‘operation, economies will be achieved not only in connection with 
administrative costs but also as the result of the more efficient 
use of the capacities of the two systems and the flexibility of 


a  ——————— —————————— 


The net figure is arrived at by combining the increase! in 
Home's construction costs of $3,207,300 (attributable mainly 
to the development of the Greenwood storage field) with a 
savings by Manufacturers of $3,822,400. (Exh. 6) 


The spread is designed to accommodate adjustments suggested 
by Penn Gas' witness, Benson, and the rebuttal thereto by 
Applicants' witness, D'Agostino. (Tr. 2/175-177, 179-180) 

: | 


-ll - 


operations which aid in supplying the demands of the various 
markets in light of the availability of sources of supply in terms 
of dav to day changes. These economies, though not quantified, 
appear to be significant cost saving factors which will ultimately 
also have an effect in reducing the total cost of service of the 
combined companies. Such reduction is a desirable end to be 
achieveé and constitutes a basic element in the determination of 
oublic convenience and necessity. 


From the above, it appears that under coordinated operations 
the combined market recuirements of both companies will be served 
at a reduced cost and with more efficient utilization of existing 
facilities. The savings in cost of service, while not fully 
cuantified, appear to be substantial; will inure to the over-all 
benefit of all customers of both companies; and will be effected 
without Giminishing the benefits enjoyed by the jurisdictional 
customers of either company. Furthermore, when examined and 
assessed from the viewooint of the impact of the proposal upon 
such customers, 1/ it apvears that none will be adversely affected 
or actually prejudiced absent the minimum commodity bill vrovi- 
sions of the proposed joint tariff. With the latter caveat in 
mind, even were we to accept the questionable assumptions upon 
which Penn Gas' witness bases his calculations, including the 
translation of Manufacturers’ alleged loss into increased rates to 
Penn Gas, "you would have an impact upon Penn Gas directly, based 
upon the evidence here, of around 11 to 12 thousand dollars a 
year." (fr. 15/1681-2) This sum represents approximately one 
tenth of one percent of Penn Gas' total purchased gas cost for 
1968 of $10,669,000. 2/ Thus, the alleged adverse effect upon 
Penn Gas, the sole objector to the proposal, appears at best to 
be not only speculative but insubstantial as well. 


However, whether or not Penn Gas be correct in its descriv- 
tion of Home as'a high cost company as compared to Manufacturers, 
it could not be harmed under coordinated operations and the 
consequences thereof absent a revision of existing differentials 
between the Home and Manufacturers rate zones in an appropriate 
rate proceeding. In view of Applicants' positive assertion and 
reiteration of intention to maintain a status quo in that 
connection, and that "No change in the rate differential between 
Manufacturers and Home is now proposed or contemplated", and that 
"the basic philosophy of Coordinated Operations would be under- 
minea if either Manufacturers or Home obtained a disproportionate 
advantage (12/1248-49).", (Rep. Br. p. 6) the spectre conjured up 
by Penn Gas can be laid to rest. 


i 


Cf. White Motor Co. v. U. S. 372 U. S. 253, 259, 263-4; 
Citizens For Allegan County v- FPC 414 F.2d 1125, 1129. 


Total gas sales revenues for the same year amounted to 
$24,419,000. (Tr. 15/1685) 
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Hin any event, Penn Gas' alleged fear that in some manner the 
WApplicants will be permitted to pass, or unload, some part of 
Itiome's alleged higher cost of service on to Manufacturers' present 
Wa customers is based upon general rate propositions, including rate 
Wdesign and rate impact, which are unaffected by the specific 
faction sought to be certificated herein under Section 7 of the 
Natural Gas Act. Resolution of such rate problems, when and if 
mthey should arise, is not within the scope of this proceedinc. 
MThey are correctly reserved for resolution under appropriate 
provisions of Sections 4 and 5 of the Act and the procedures 
fp ceculiarly applicable thereunder. (Cf£. Tennessee Gas Transmission 
mCompany 13 FPC 623, 627-8; aff'd 13 FPC 631.) 
Finally, not only is there no real injury presently threat-— 
Mmened by the proposal, but none is shown to be likely to arise in 
Bthe future. Cf. Sun Oil Company v. FPC 256 F.2G 233, 239. | In 
mthis connection, it 1s Significant to note that UGI, the largest 
Mnonaffiliated wholesale customer of Manufacturers, purchasing 

approximately 200,000 Mcf a day as compared to approximately 
m29,000 Mcf per day 1/ for Penn Gas, does not share Penn Gas' 
alleged concern of threatened injury but on the contrarv, after 

careful review of the proposal and the record concluded that wakoe 
appropriate conditions are included in the certificate the | 
coordinated operation proposal should be aovroved." (Br. >. 3) 

| 


As indicated above, avproval of coordinated operations 
entails the cancellation of the service agreement between Manu- 
facturers and Home and the resultant discontinuance of the - 
separate billing for Manufacturers' deliveries of gas to Home. 
Penn Gas and Staff contend that this aspect of the provosal 
constitutes an abandonment of "service" 2/ or "sale" 3/ within 
the purview of Section 7(b) of the Natural Gas Act. Recognizing 
that no request for such abandonment was contained in the appli- 
cation under consideration, Staff nevertheless concludes “that 
separate abandonment proceedings are not necessary in view of 
the facts presented and the nature of the application." 

(Br. p. 55) 


It seems clear that the present contractual arrangement 
governing Manufacturers' service to Home is to be terminated and 
future deliveries made on a modified basis. While such deliveries 


EE 


1/ Penn Gas seeks authorization to reduce this ficure further by 
~ direct purchase from Transcontinental Gas Pipe Line Corpora- 
tion of 23,845 Mcf per day now credited to Manufacturers' 

account. (Docket No. CP69-100) 


| 
Staff Br. p. 55. 


Penn Gas Br. p. 15. 
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will be continued tndéer the new arrangement without anv immediate 
or apparent changes which might endanger the continuitv and 
stability of the service oreviously rendered, the contemolated 
operation constitutes 2 technical abandonment of service reauirine 
Commission authorization under the provisions of Section 7(b) of 
the Natural Gas Act. See, Shell Oil Company 25 FPC 1316, 1320. 


The Examiner aarees with Staff in its conclusion that on the 
varticular facts of this record, the contemolatec abandonment of 
service as indicated above, involvina, as it does, the cancella- 
tion of the contractual arrangement between the aoplicants herein 
without endangering the continuity and stability of the service 
oreviouslv rendered between them, would not adversely affect the 
public interest and would satisfv the requirements of Section 
7(b). 1/ Accordingly, the Examiner will consider the acplication 
as including a request to abandon the sale heretofore made by 
Manufacturers to'Home, and upon consideration of the factual 
oresentation made herein, finds that such abandonment is vermitted 
unger the provisions of Section 7(b) of the Act and should be 
approved. See, Shell Oil Company. supra. 


In addition to the discontinuance of the service aqreement 
between Manufacturers and Home, the oropvosal for coordinated 
overations envisages the filina of a joint FPC gas tariff which 
will cancel and supersede the Applicants’ existina individual 
tariffs. In effect, the latter will be reissued in the form of 
the proposed joint tariff and the services vreviously verformed, 
ana the rates previously applicable, under the individual company 
tariffs will be continued under the terms of the joint tariff. 
There will therefore be no discontinuance or curtailment of the 
service currently provided for the individual customers of the 
respective Applicants. Therefore, the proposal poses a different 
problem from that considered supra in connection with the pro- 
posed discontinuance of the service agreement between Manufac— 
turers and Home. Since the proposed joint tariff, while super- 
seding the existing individual tariffs, will provide for the 
continuation of the same services and will, in effect, contain the 
same rates as those previously existing, 2/ there will be no 


abandonment of services or facilities within the contemplation of 
the provisions of Section 7(b). See, Pacific Northwest Piveline 
Corporation, 22 FPPC 1091, 1100. Accordingiy, there is no neces- 
Sity to consider the application as containing any request for 


abandonment in connection with the superseded tariffs. 


EEN 


1/ Staff Br. p. 56. 


2/ See infra re minimum commodity obligation. 
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Penn Gas attacks the proposal for coordinated operations as 

y being "onlawful under the Natural Gas Act." (Br. p- 3) on the 
rgrounds that (1) it violates the rate schedule requirements! of the 
t Natural Gas Act; (2) Home and Manufacturers are not qualified, 

y able and willing Applicants; (3) it constitutes an unlawful uni- 
lateral abrogation of a service agreement; and (4) joint rates are 
Brnot authorized under the Natural Gas Act. Finally, it is contended 
R that Applicants have not sustained their burden of proof. The 
validity of these objections has been analyzed and on the basis of 
such analysis it is found that Penn Gas' vosition is untenable 

in all respects. 


The objection based upon the cancellation of the service 
agreement between Manufacturers and Home and the discontinuance 
of the separate billing of the interstate gas deliveries from 
Manufacturers to Home has been dealt with above. As indicated 
herein, the Examiner concluded that there is no legal or regula- 
tory bar to the cessation of the filed rate schedule billing 
previously governing the deliveries of gas from Manufacturers to 
Home. 1/ 


The certification of the operation sought herein, involving 
a modification of existing tariffs and contract provisions! in 
connection with such operation, is well within the Commission's 
power under Section 7 of the Natural Gas Act. Cf. Federal Power 
Commission v. Hunt 376 U. S$. 515, 526. The scope and extent of 
Such power is reflected in the court's opinion in the Permian case 
to the effect that "..- - rate-makina agencies are not bound to 
the service of any single regulatory formula; they are permitted, 
unless their statutory authority otherwise plainly indicates, "to' 
make the pragmatic adjustments which may be called for by partic- 
ular circumstances' . . ." 2/ Furthermore, general statutory 
authority for Commission action to terminate the service agreement 
and eliminate the rate schedule billing for the deliveries of gas 
from Manufacturers to Home may be found in the general powers 
provided in Section 16 of the Act which authorizes the Cormission 
to "perform any and all acts, and to. - - issue ...- such 
orders . -..- aS it may find necessary Or appropriate to carry out 
the provisions of this Act." The extent of such power is | recog- 
nized in the courts’ decisions in United Gas Pipeline Co. iv. FPC 


385 U. S. 83 (1966); and Public Service Commission of New York v. 
ission of New == 


FPC 327 F.2d $93, 896 - 7- (€.A-D.c. 1964) 


There is no unilateral action involved which reauires consid- 
eration of the effect of United Gas Pipeline Co. v. Mobile 
Gas Service Corp. 350 U. S. 332 (1956) | 


Permian Basin Area Rate Cases 390 U. S. 747, 776-7 (1968) - 
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which may be required under the 
ws of the states involved.” (Rep. Br. p. 4) Furthermore, the 
ntention that Manufacturs - Home, if certificated for coordi- 
tea operations, would not be a person engaged in the trans- 
rtation or sale of natural gas for resale in interstate commerce 
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the terms of the applicable statute. 

ernine the ownershis or title of cas which would be delivered 

from Manufacturers to Home and from the combined entitv to their 
rescective customers poses no problem of anv substance. There 
can be no serious cuestion about the Applicants’ ability and 
willingness “properly to do the acts and to perform the service 
preposed and to conform to the provisions of the Act, and the 
recuirements, rules, and regulations of the Commission there- 
unéer,”" as provided in Section 7(e) ef the Act. 


Penn Gas also contends that the proposal for coordinated 
operations "is unlawful and may not be authorized by the Commis- 
sion because such proposal constitutes an unlawful unilateral 
abrogation by Manufacturers of its service agreement with Penn 
Gas (citing cases).” However, there is no factual basis for this 
legal conclusion. The Examiner agrees with Staff's conclusion to 
the effect that "the individual customers of Manufacturers and 
Home will not be! adversely affected by the proposal and there is 
no abrogation of! the service agreements involved. For the regu- 
latorv purvoses of this Commission, Manufacturers and Home will he 
operating as one entity, but their separate customer contracts. 
including the one with Penn Gas will remain intact.” (Rep. br. 
pp. 12-13) 


The alleaed unlawfulness of the proposal for coordinated 
operations is also based upon the ground that such operations may 
not be certificated because "joint rates" are not authorized under 
the Natural Gas Act. It is well nigh imoossible to follow the 
basis for this objection. If by "joint rates" some term of art 
was intended, such term has not been defined anywhere in the 
briefs or in the testimonv. Accordingly, the Examiner is unable 
to proceed with any certainty to examine the question concernina 
the Commission's authority as contended by Penn Gas. If it were 
intended by the'term "joint rates" to describe the joint tariff 
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which is to suversede the individual tariffs of the respective 
Avvlicants, the contention of Penn Gas constitutes merely a 
different way of stating the contention made to the effect that 
the Applicants are not qualified persons under the Natural Gas 
Act. This contention was disposed of supra. Furthermore, there 
is siqnificantly no citation of any authority to support the 
contention that the filing of the joint tariff as proposed herein 
is prohibited. Nothing in the Natural Gas Act or the regulations 
issued thereunder can be construed to limit the Commission's 
authority to accept the proposed joint tariff for filina, as an 
integral part of the coordinated operations, where, as herein 
found, the authorization of the proposal for such coordinated 
operations is required by the present or future public convenience 
and necessity. There is neither legal nor factual basis for 

Penn Gas' contention to the contrary. 


Citing Scenic Hudson 1/ Penn Gas alleges that Applicants have 


the burden of proof Tof showing that feasible alternatives are not 
available for achievement of ..- - reasonable and legitimate 
objectives of Applicants' proposal, namely, the allegedly more 
economic utilization of resources and facilities, within the 
framework of regulation and conservation of resources." Further- 
more, it is alleged that the Applicants "have not met their burden 
and the record discloses that feasible and more economic: alterna— 
tives are available in lieu of Applicants' proposal." (Br. p. 56) 


The Examiner disagrees with and rejects these conclusions. 
Initially, as the Commission has so succinctly stated "there is no 
requirement under Scenic Hudson that the Applicants s>onsor 
alternative plans in order to Show that their vrovosal has no 


better alternative." 2/ 


With respect to the allegedly more feasible and more economic 
alternatives, the Examiner rejects them as unsuitable vehicles to 
achieve the vourvoses sought by the provosal for coordinated 
operations. Such proposed alternatives do not provide the same 
advantages in the way of more efficient use of existing facilities 
or more efficient performance of the business of supplying natural 
gas to consumers at the lowest reasonable rate; and do not pDro- 
vide any solution for the problems sought to be resolved by the 
Applicants nor do they achieve the purooses for which the pro- 
vosal for coordinated operations is designed. 


———_—_—$—$———— 


1/ Scenic Hudson Preservation Conference v. FPC 354 F.2d 608 


(CA2, 1965) Cert. den. 38@ U. S. 941. 


2/ Opinion No. 573, mimeo p. 6, Cumberland and Allegheny Gas 


Comoany,et. al.Docket No. cCP69-191 issued March 5, 1970~ 
Combanvret. oF 
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In commenting on and analyzing the alternative >roposals 
suggested by Penn Gas, the Staff states, "Based on a thorough 
review of all the suggestions, research, direct testimony and 
extensive detailed cross-examination, Staff concludes that there 
is no better alternative than Applicants vropvosal for coordinated 
operations." (Staff Br. 2. 44) The Examiner agrees with and 
adopts Staff's conclusion. r 


As "a feasible" and "the easiest alternative" to accommodate 
"Home's dilemma” Penn Gas oroposes that "Home can ao back to a 
rational, sound, and economic rate design in its vending rate cases 
at Docket Nos. RP69-17 and RP69-32." (Penn Gas Br. p. 43) This 
aporoach, it is contended, “would relieve Home of the purchase of 
100% load factor firm gas from Manufacturers for resale as valley 
gas to Central Hudson and Rockland, as Home alleged it must do." 
(Penn Gas Br. p. 43) Inherent in this suggestion apparently is 
the voropvosal to increase the 31¢ per Mcf commodity rate because 
"Rockland would still use gas for boiler fuel even with a sub- 
stantial upward revision of the 3l cents per Mcf commodity rate." 
(Penn Gas Br. 43-4) 


This sucgested approach might well be viewed against the 
backdrop of Penn Gas witness Benson's statement to the effect that 
he was not suggesting the best alternative to coordinated opera- 
tions to relieve Home of its alleged difficulty "because it is 
not mv purpose here to bail Home out.” (Tr. 17/1957) In any 
event, however; not only is it difficult to see how an increase in 
Home's commodity rate would solve its dilemma or alleviate the 
conditions sought to be corrected by coordinated operations unless 
it is proposed that such rate be raised to the 100% load factor 
rate of Manufacturers, out it is equally difficult to see how any 
useful purpose will result from such increase which would have the 
effect of pricing the alleged boiler fuel sales out of Home's 
competitive reach. Certainly, there is no indication how any 
sossible benefit to Home or its customers would result from such 
action nor is there any indication how such action could possibly 
be in the general public interest. Furthermore, as clearly stated 
by the Applicants "they will never revert to their unproductive 
rate structure of the past", (Rep. Br. p. 11) and that Home will 
not provide a rate desien to discourage increased sales, and that 
its rate desien is consistent with that of its pipeline comvet- 
itors and permits the promotion of industrial sales at the retail 
level. (Tr. 2/173-4) 


Finally, Penn Gas’ proposal cannot be deemed either an 
appropriate or available alternative in these proceedings. Home's 
existing commodity rate is the result of the entire Columbia 
System's restructured tariffs which were developed to meet compe- 
tition. Filed in 1965, the tariff was designed to give considera- 
tion to its customers’ areas of concern relating to marketing 
industrial gas. Such rate should not and could not be changed in 


this proceeding. 1/ 


As another alternative to coordinated operations, Penn Gas' 

“itness Benson described several forms of rate schedules as; being 
Mmore desirable. However, the special rate schedule apvroach was 
Mnot specifically recommended and the record cannot supvort any as 
man alternative to coordinated overations. There is no indication 
as to how a snecial rate schedule approach, even if one were 
Micasible and nondiscriminatory, would achieve the benefits sought 
Mito be derived from coordinated overations. 


| 
Other operational alternatives are suggested by Penn Gas 
Mwhich are designed to substitute a piecemeal aporoach to the 
oroblem involved and do not take into account the balanced ‘overa- 
tions of the Columbia System nor are they designed to effectuate 
a reasonable, efficacious or rational way to accomplish the 
>fficient use of existing storage and transportation facilities 
with a resultant decrease in the total overall cost of service 
anticipated from coordinated operations. 


Thus, it is suagested that the Pittsburgh and Charleston 

Group of the Columbia System could accelerate storage develov- 
ents. However, the testimony of the Columbia System exverts 
reflects the impracticability of the suggestion since Manu- 
facturers' future storage development, as well as that of all the 
Columbia companies shown in the Blue Book, is now based on maximum 
reasonable expectation, and Avplicants' exhibits reflect all 
available storage which they are now in a position to estimate 
will be feasible. 2/ =e 


Another suggestion by Penn Gas involves the alleged syperi- 
ority of the purchase of storage service by Manufacturers from 
Tennessee at Milford, Pennsylvania, over the taking of increased 
contract demand from United Fuel. However, the testimony reflects 
the fact that not only would the cost of contract demand gas from 
United Fuel be approximately $8,000 less than the cost of storage 
service from Tennessee, but it would also be more appropriate for 
Manufacturers to take the former route, absent coordinated opera- 
tions, since the suggested purchase of storaae service from 
Tennessee would not provide Manufacturers with either the addi- 
tional firm gas reserves or the same flexibility in serving Manu- 
facturers' requirements in colder than normal veriods. a7 

| 


——e EEE 


1/ See in this connection Staff Br. p. 48. 
| 
2/ A proposed storage field in Fayette County, Pennsylvania, 
3 referred to by Penn Gas witness, Benson, was eliminated from 
consideration because of economic infeasibility due to high 


acquisition cost of storage riqhts. 


To the same effect, see Staff Br. pp. 50-1. 
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Thus, it appears that the proposed purchase of storage service 

from Tennessee would not be a preferred means of meeting reguire- 
ments under non-coordinated operations, and a fortiori, certainly 
not in lieu of the coordinated operations proposed by Applicants. 


Finally, as an alternative, Penn Gas suggests the revision 
of rates on the entire Columbia System to include a dual-level 
Seasonal commodity rate higher in the winter to assist in elimi- 
nating boiler field sales during winter periods and thereby 
lessen the need for storage. This proposal was unsupovorted by 
any probative evidence or any studies and could not be carried 
out without extensive tariff revisions involving all Columbia 
System companies and customers. The Examiner agrees with Staff's 
characterization "that this proposal can hardly be considered a 
serious alternative.” (Staff Br. p- 52) 


In summary, Penn Gas’ alternatives have been considered in 
connection with the Commission's duty to guard the public 
interest. Upon such consideration, the Examiner is of the 
epinion that such suggested: alternatives may have a "theoretical 
predicate but are of no substantial moment in the particular 
case” 1/ and cannot stand up under tests of practical application. 


Furthermore, it is simply no answer to assert that perhaos an 
ecually effective result could be achieved by a different means. 
Accordingly, in the absence of evidence showing the superiority of 
such alternatives over the proposal before us, the Examiner finds 
that no viable alternative to coordinated operations has been 
presented, nor is there any indication that such alternative 
woulg be forthcoming even after "exhausting inquiries probing for 
every vossible alternative." 2/ 


The application in this proceeding in effect seeks a certifi- 
cate modification of a method of operation requiring no new 
Facilities and no change of existing certificates for the sale and 
transportation of interstate gas except as between the Applicants 
and as hereinabove referred to and disposed of. Accordingly, no 
purpose would be served by considering, and no attemot has been 
made to analyze, the other conventional requirements of public 
convenience and necessity, including markets, facilities, 
financing, and adecuacy of gas supply within the framework of 
Kansas Pipeline and Gas Company, et. al., 2 FPC 29. 


Ce eS 


Citizens for Allegan County v- Federal Power Commission 
414 F2ad 1125, 1134. (C.A.D.C. 1969) 


Ibid p. 1133. 
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In connection with the question of possible anti-competitive 
aspects of the proposed coordination of onerations, suffice it to 
say, there already exists a high degree of integration between 
the Avovlicants; there is no evidence of competition between them; 
coordinated operations are designed to permit Home a greater 
latitude in competing for the future growth load of Rockland and 
Central Hudson: effectuation of the proposal would not result in 
anv alteration of any market structure likely to permit anti- 
competitive conduct: and the general policy of the Natural Gas Act 
would be favored by facilitating the maintenance of rates! at a 
competitive level. (See Staff Br. op. 67-8.) 


During the course of the hearing, Penn Gas injected the 
question of possible conflict of interest in the decisions of 
common officers and directors of the Columbia System companies in 
connection with avenues of storage development. There is not a 
scintilla of evidence to indicate that the decisions of such 
officers and directors were unfair or militated in favor of one 
company to the detriment of any other company of the system. On 
the contrary, such decisions were apparently "based uvon every day 
business considerations of development such as size, location, 
market area and other potential factors used in making studies of 
potential storage fields." 1/ The record does not in any way 
support Penn Gas' suggestion of conflict of interest and it is 
rejected. 

There remains for consideration Applicants' proposal to 
impose a minimum annual commodity bill in the proposed joint 
tariff which is to supersede the individual tariffs of the 
respective Applicants. 


Proposed Minimum Commodity Bill 


The Applicants seek to include a minimum annual commodity 
obligation in the vroposed joint tariff as one of the contemplated 
operational changes incident to coordinated overations. Such 
obliaation would avply to all customers purchasing gas under CDS 
rate schedules having a contract demand of 500 Mcf ver day or 
more, 2/ requiring them to take or pay for an annual volume of gas 
eaual to 60% load factor use of contract demand commencing 
November 1, 1968; at 62.5% commencing November 1, 1969; and at 
65% commencing Nevember 1, 1970 and thereafter. 3/ The said 


1/ Staff Br. p. 70. 


| 
There was no such limiting amount in the proposed joint tariff 
ineluded as Exhibit P to the application. 


No such provisions are included in the separate effective 
tariffs of either Manufacturers or Home. 


: bill provision was mo@ified during hearing to 
orovision for waiver under certain conditions granting 
ustomers in the event of loss of markets. (Tr. 15/1527) 


he only customer of the Applicants to voice any 
rocosed inclusion of the minimum bill provision 
, and bases its opposition on the qrounds of 
hase costs and the restraints 
supplies most econom~ 
(3 “leqitimate" reasons 
ho k the 
1 would imoose, "have failed to 
ir purdgen of oroof tion of the 
is consistent wi 
(Br. >. 64) In view of th 

Applicants that Penn Gas would be the only customer 
affected by the minimum bill mrovision 2/ its onvosition is quite 
unéerstandable. = 
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The Staff also opposes the inclusion of the minimum bill 
provision concluding that "tenis record does not show that Manu- 
Facturers and Home recuireé a minimun bill." (Br. vd. 66) 


The Aoplicants' witness, “r- D'Agostino, testified that the 
minimum bill crovision was recuired to “syoolv a reasonable and 
necessary element of stability in respect to the vattern of 

ynual sales” and thus vrotect Home acainst the retreat from the 
near 100% load factor sales to Hudson and Rocklané, which were 
inducea by the lower commodity rate and the restructured tariffs, 
né reversion to the lower load factor vattern experienced 
nistorically by these customers in orior years. However, no 
substantial evidence was adduced to supvort any such possibility. 
n the contrary, it appears that it was the restructuring of 
Home's tariff, resulting in the reduction of Home's commodity 
charge and the accompanying increase in the demand charge, which 
nabled Central Hudson ana Rockland to improve substantially their 
urchase load factor from Home. Accordingly, the continuation of 


e demand-commodity. rate relationship in such restructured 


Because of the Gisposition made herein, no consideration has 


been given to any possihle anti-competitive aspect of the 
proposal. 


Under the earlier version of the proposed minimum bill 
Columbia Gas of New York, Inc. and Iroquois Gas Corp. vould 
also have been affected. (2/156-7) 
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; 1/ which had initially induced and trigaered the inereased 
‘load factor purchases, would make unlikely any reversion to the 
‘former low load factor purchases allegedly feared by Home. iThe 
minimization of the chances of cutbacks in the takes by these 
‘customers is further highlighted by the fact that Central Hudson 
Wnas already improved the stability of its takes through the | 
acquisition of interruptible industrial sales on 4 seasonal basis, 
(Tr. 7/724, 731, 733) thereby substantially removing even the 
halleged cutback threat. In any event, the takes of Rockland and 
|Central Eudson are not dependent upon the outcome of this 
}proceeding and the fate of coordinated operations since they would 
Ibe the same under both noncoordinated and coordinated opera- 
ftions. 2/ The same conclusion is applicable to the threat of cut- 
Rbacks in such takes. The threat, therefore, is not related, to 
l coordinated operations and neither is the remedy of the minimum 
fbill provision sought to mitigate such threat. In view of the 
above, the real purpose for the inclusion of the minimum bill 
BR orovision would appear to be the restraint sought to be imposed 
Buoon the only customer admittedly affected by such orovision, 
Ato wit, Penn Gas, in order to "hamper the extent to which Penn 
& Gas can abandon Manufacturers in favor of its other piveline 
m suppliers." (Applicants' Br. 0. 59) 


The evidence is uncontroverted to the effect that Penn Gas' 
contract demand purchase load factors from Manufacturers have 
declined steadily from 88% in 1967 to an estimated 54.9% for the 
contract year ending October 31, 1969, and, it is estimated, will 
continue to drop to 48% for the following years through i 
October 31, 1973. (Tr. 2/157; see also Exhs. 29 and 30) Further— 
more, the evidence indicates that Penn Gas plans a gradual | 
abandonment of Manufacturers in favor of Transco (Tr. 2/158) and 
that it takes from Manufacturers on an average summer day are 
zero (Tr. 16/1787); and that its idea of a good operational day 
“ig one when no gas at all is taken from Manufacturers." 

(Tr. 16/1787) However, notwithstanding such evidence and the 
obvious conclusion therefrom to the effect that Penn Gas may be 
swinging on Manufacturers because of the absence of a minimum bill 
provision, there is no showing of any economic injury or damage 
to Manufacturers resulting from such purchase pattern. The 


— 


Home has categorically stated that it has no intention of 
abandoning its restructured tariff notwithstanding the outcome 
of the instant proceeding. (Tr. 2/174) 


Rockland's testimony is to the effect that it will continue to 
purchase aas at or near 100% load factor as long as Home 'S 
commodity charge remains at or near its present level! whether 
or not coordinated operations are apvroved. (Tr. 7/695, 698) 
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insignificant Penn Gas sales in relation to the total trans- 
mission sales for resale of Manufacturers certainly indicates a 
possible reason for such omission. 1/ 


In any event, the evidentiary presentation to support the 
imposition of the proposed minimum bill in this certificate 
proceeding lacks the required quality to sustain the "burden of 
justification” reacuired of a pipeline proposing a tariff change 
with a requirements feature. See Atlantic Seaboard Corp. v.- 
Federal Power Commission 404 F.2d 1268, 1275. 


While the substitution of the proposed joint tariff in place 
of the existing separate tariffs of the Avplicants, in effect 
retaining the existing rate levels, zone boundaries and rate 
differentials, could be deemed a mere formal change without real 
substance, and without vrejudice to any customer thereunder, the 
inclusion of the minimum commodity charge therein constitutes 
a proposed change in rates within the purview of Section 4 of 
the Natural Gas Act. Certainly, the burden of proof required to 
justify such change as being just and reasonable is upon the 
Applicants no less in this certificate proceedina than it would 
be in a proceeding under Section 4(e) of the Act. The evidence 
adduced at the hearing fails to sustain that burden and cannot 
support the findings required under Section 4 of the Act to the 
effect that the proposed change is just and reasonable and that 
no "person" is subjected “to any undue prejudice or disadvan- 
tage.” 2/ 


On the basis of the record in this proceeding, it is found 
that the proposed minimum bill provision sought to be included 
in the joint tariff is not reguired by the public convenience 
and necessity. No reason appearing why the proposed minimum 
annual commodity bill should be adopted in this proceeding, the 


Applicants’ proposal to include such provision in the proposed 
joint tariff is denied. 


A prima facie showing has been made in these proceedings 
satisfying the requirements of Section 7 of the Natural Gas Act 
and establishing the basis for the finding that the coordination 
of Manufacturers’ and Home's operations, as reflected in the 
application before us, is required by the public convenience and 


2 ———— —————————————— 


Sales to Penn Gas for the year 1968 amounted to 4,961,690 Mcf, 
or less than 2 vercent of Manufacturers’ total transmission 
sales of 269,865,009 Mcf. (Form 2) 


Cf. Atlantic Seaboard Corp. et al. 38 FPC 91: aff'd, 
Atlantic Seaboard v. Federal Power Commission 404 F.2d. 1263. 
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showing. Furthermore, the legal objections of Penn 

merit rejection of such anvlication. The certificate, however, 

will be conditioned in accordance with the findings and conclu- 

sions herein made to reflect the abandon: + of a jurisdictional 
gale, the denial of the vroposed annual minimum commoéit Fill, 

and the operational safequards necessitated Dv, 

of, the coordinated operations. 


ADDITIONAL FINDINGS AND CONCLUSIONS 
The following findings and conclusions a riveé at after 
consideration of the record made in these oroceedines and | 
briefs and arguments of counsel are Geemed supplementary, anc in 
addition, to those hereinabove stated. 


(1) Manufacturers and Home are “natural cas companies" 
within the meaning of the Natural Gas Act; 


(2) Manufacturers and Home are subject to joint reaulation 
by the Commission as a single jurisdictional entity 
for all requlatory purposes under the Natural Gas Act; 


The coordination of operations for which the Aoslicants, 
Manufacturers and Home, seek authority as described 
herein, pertains to the transoortation and sale of 
natural gas in interstate commerce subject to the 
jurisdiction of the Federal Power Commission, arid is 
subject to the requirements of subsections (c) ane (e) 
of Section 7 of the Natural Gas Act; 


Manufacturers and Home are able and willing oroderlv 
to do the acts and to perform the services under 
coordinated operations as set forth in their joint 
application, and to conform to the provisions of the 
Natural Gas Act and the requirements, rules and 
regulations of the Commission thereunder; | 


The coordination of operations as proposed by the 
Applicants is required by the public convenience and 
necessity except the provision for the minimum annual 
commodity obligation, and a certificate therefor 

should be issued as hereinafter ordered and conditioned; 


The Federal Power Commission has the authority to 
issue the certificate as conditioned herein. 


(7) 


Manufacturers and Home will maintain seoarate books 
recaréGine revenue received, proverty accounts and 
operatine excoenses in such manner that thev may be 
S@entifiee@ and utilized by their customers 
riate requlatory commissions and authorities 
in anv future rate or other reaulatoryv proceeding. 
The hooks snall reflect all deliveries of aas between 
contain such other records as may ke 
recuireé for acprooriate analvsis of their respective 
ooerations within the coordinated overations herein 
authorized. Seoarate and joint annual report forms 
be filed with this Commission. 


months after the order approving coordinated 
becomes final, Apolicants will file an 
with the Commission recauesting authoriza- 


ORDER 


ORDERED, subject to review by the Commission 
upon its own motion as provided in the Commission's 
Practice and Procedure, that: 


sutlic convenience and neces itv is 
the Boplicants herein authorizing 
orGination of operations as proposed in their 
ation sunject to the terms ané conditions of 
order. 


Within 30 days after the final order herein, Manu- 
facturers and Home shall file with the Commission a 
joint FPC Gas Tariff, containine the terms and 
Srovisions as set forth in Exhibit P to the joint 
application herein as amended, except the minimum 
annual commodity bill provisions and reflectina 
zone rates corresponding with the individual rates 
of “Manufacturers and Home then currently in effect, 
which joint tariff shall suverscde and cancel the 
sevarate tariffs of Manufacturers and Home now in 
effect: no such zone rate differential shall ke 
modified without prior Commission a»proval. 


The service agreement petveen “Manufacturers and 
Home is hereby cancelled. The abandonment of the 
jurisdictional sale of aas resultine from such 
cancellation is vermitted under the provisions of 
Section 7(b) of the Matural Gas Act and is hereby 
apvroved. 
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Within 10 days after the final order herein, the 
Applicants shall furnish a covy of the operating 
agreement for the Commission's files, containing 
the terms and conditions as set forth in the form 
of agreement contained in Exhibit 56 and amended 
to conform to the provisions of the conditions set 
forth herein. 

The Applicants shall maintain their books and records 
in accordance with paragraph (7) above. | 


The proposal to include the annual minimum commodity 
obligation in the proposed joint tariff is denied. 


The public convenience and necessity require that 
the general terms and conditions set forth in 
paragraphs (a), (b), (c) (3) and (e) of Section 
157.20 of the Commission's Regulations under ‘the 
Natural Gas Act should attach to the certificate 
issued herein and to the exercise of the rights 


granted thereunder. 
Aan ? : 
ad Pibut_ 


Max L. Kane 
Presiding Examiner: 


The Manufacturers Light and 
Heat Company 
and Home Gas Companv 


Docket No. CP68-364 


APPENDIX "A" 


After this decision was written, the Court, in Penn Gas and 
Water v. Federal Power Commission No. 23051 rendered its deci- 
Sion, dated March 19, 1970, vacating the Commission's order 
granting the temporary certificate. However, the Court's 
opinion indicates the limited scope of its decision by stating 
"There may be economic support for a further action, of coordina- 
tion that would permit operational readjustment resulting in a 
decrease of overall costs. This may well be in the public 
interest, but the decision should have been made in the context 
of a hearing." (mimeo p. 18) The Examiner believes,,therefore, 
that the decision does not require any changes in the findings 
and conclusions made herein after a full evidentiary | hearina. 


